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J In the death of John Bassett Moore, The Arbitration 
ohn Bassett ’ ‘ . A 
Bese Journal loses the wise counsel and inspirational 

guidance of its Honorary Editor. Judge Moore was 
not only a pioneer in international arbitration and its great his- 
torian, but he retained throughout all of his life a fresh and vital 
interest in the subject, was always receptive to new ideas and 
had a broad vision of its future. As a great lawyer, he was in- 
terested in the law and techniques of arbitration; as a great 
humanitarian he was always conscious of the human elements 
that made the conciliatory processes of settling disputes so neces- 
sary a part of the American way of life. To Judge Moore, arbi- 
tration was destined to become an organic part of the social 
economy of America as well as of its judicial system and he ever 
regarded it as one of the finer tests of civilization in its application 
to international peace and security. The world, in its acknowl- 
edgment of the great service he rendered in advancing a science 
of arbitration at this time of crisis in world history, can ill spare 
such a leader. 


To Busi Arbitration provisions in contracts serve a much 
o usinessmen io ° : 
of Goodwill wider purpose than the protection of parties, 

should a dispute arise under their contracts. 
They are a guaranty of good faith and good conscience in the 
making of the contract; they carry the assurance that there is 
public concern should any bad faith or default occur; they are 
carriers of friendship and cooperation in international business 
relations; they are checks upon the rising tide of misunder- 
standings that grow so easily out of chaotic economic condi- 
tions. The contract arbitration clause is a public as well as 
private benefactor. 


— American traders have been warned not to use arbi- 
Leaping tration clauses indiscriminately in their foreign 

trade contracts without ascertaining whether facili- 
ties, arbitrators and procedures are available in the countries 
where their clause may call for arbitration. Economic condi- 
tions in many countries are chaotic, arbitration practices are 
undergoing drastic changes and Chambers of Commerce abroad, 
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which normally could be of service, are in many instances in 
process of development, due to political and economic upheavals. 
The American Arbitration Association suggests to American 
businessmen that they do not “trust to luck,” but inquire before 
using a clause as to the laws, facilities and services available in 
foreign countries. This information is furnished without charge 
as a service to American foreign traders. 


esha Ever since its organization in 1926, the Association 
Code of has had a Code of Ethics for its arbitrators. It has 
Ethics passed through several editions, the latest one was 

published in this Journal, 1946, p. 206. The subject 
is now assuming public interest. The Association has appointed 
a Committee to review the Code and is circulating a questionnaire 
to obtain from all sections of American business and professional 
interests their views upon what should constitute ethical stan- 
dards for arbitrators. Compiled and analyzed this should give 
the American arbitrator a high standard, based upon the views 
and suggestions of those interested in practicing arbitration. 
Lloyd Garrison, former Dean of the Wisconsin Law School and 
former General Counsel of the National War Labor Board, is 
Chairman of the Review Committee. 


The United States. Department of State’s Person- 


ae nel Security Board established security principles 
iene and hearing procedure in order to secure findings 

whether an officer or employee constitutes a security 
ee Netherlands-American Trade Arbitration advances 


on the lines of an understanding between the Netherlands Cham- 
ber of Commerce in New York and the AAA of which an article 
in this issue of the Journal gives further details. . . . British- 
American Trade Arbitration under the agreement between the 
London Court of Arbitration and AAA described in this Journal 
on p. 245 has recently been implemented through certain rules 
of application of the Joint Clause which will be published as 
soon as the International Law Association in London has con- 
sented. It will be recalled that this organization will determine 
the locale of the arbitration in the event there is no agreement 
of the parties. .... Argentine Trade Promotion Institute, or 
IAPI as it is known in Argentina, is using the Inter-American 
Commercial Arbitration Commission’s clause in contracts for 
the purchase of approximately $40,000,000 worth of merchandise 
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from the United States..... Pan American Publishing Com- 
pany is not accepting any used machinery advertisements unless 
each advertisement carries a guarantee by the vendor that he 
will arbitrate any dispute that may arise out of the sale of the 
used machinery. .... Bibliographical disputes will be resolved 
in a department “The Court of Appeals” conducted by David A. 
Randall in The New Colophon, A Book Collectors’ Quarterly. 
. . .. Harvard Law Review is conducting survey of views of 
parties and lawyers who participated in AAA arbitration after 
persons and firms expressly permitted use of their names. .... 
Printed offer for sales contract of New York company contains 
following statement: “With the best intentions of all parties 
to an agreement to avoid misunderstandings, such may arise at 
times. For the purpose of good will in our business relations 
and for the protection to our customers and ourselves against 
costly litigation and waste, this contract and any later con- 
tracts between us, both written and oral, shall be subject to the 
[standard AAA clause]. .... Industrial Development Bureau 
of Commerce and Industry Association of New York recommends 
for manufacturers’ agents sales contracts: “It is always wise 
for both parties to provide in advance for the arbitration of any 
disagreement which might arise. This is especially valuable 
where cancellations result from a clash of personalities, resulting 
in an unnecessary loss to both parties.” . . . . Conditions of sale, 
recommended by National Association of Hosiery Manufacturers, 
include standard AAA clause. Its News Letter also carries com- 
plete description of AAA’s administration of commercial arbi- 
tration (reprints available from AAA)..... National Federa- 
tion of Textiles which maintains an excellent arbitration system 
observes in its recent Bulletin that “The ‘bottleneck’ in connec- 
tion with the arbitration work of any organization is the frequent 
necessity for changing dates of hearings because of the unex- 
pected inability of one person (of the several who are to parti- 
cipate in the hearing), to keep the appointment. This means 
canvassing the entire group for a new date and hour which will 
be agreeable to every individual involved and the effort to set 
a new date may encounter snags repeatedly.” . . . . Jewish Con- 
ciliation Board of America elected Dr. Israel Goldstein for 
his twentieth term as president. .... A collective bargaining 
agreement recently concluded anticipates a dispute over a num- 
ber of grievances to be settled at one arbitration by using the 
following clause: “Unless otherwise mutually agreed each arbi- 
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tration hearing shall deal with not more than three grievances 
or disputes.” .... Presidential Executive Orders 9922 and 9923 
create Emergency Boards to investigate disputes between rail- 
way companies and their employees under section 10 of Railway 
Labor Act, as amended, and to report the findings to the Presi- 
oe The Eighth Annual Report of Division of Concilia- 
tion, Department of Labor and Industry, State of Minnesota, 
refers to 26 arbitration cases handled in the year ending June 
1947 and refers to sec. 170.09 of the Labor Relations Act which 
provides for agreement of parties to submit to “arbitration under 
the Voluntary Industrial Arbitration Tribunal of the American 
Arbitration Association.” .... New York State School of In- 
dustrial and Labor Relations at Cornell University published the 
first issue of its new Industrial and Labor Relations Review. 


United Nations Good Offices Committee gained its 
initial objective: termination of warfare in East 
Indies, by a truce agreement signed by Netherlands Government 
and Indonesian Republic on January 17, 1948. .... India and 
Pakistan agreed to establishment of three-member mediation 
commission of United Nations Security Council to work out a 
settlement of their dispute in Kashmir. .... Rulers of Indian 
Princely States considered in New Delhi establishment of tri- 
bunal for dynastic disputes and other matters of peculiar concern 
to Princely Order. .... Special Balkan Committee established 
by General Assembly of United Nations to assist governments 
concerned in implementing effective machinery “for the pacific 
settlement of frontier incidents and disputes.” .... Inter- 
American Treaty of Reciprocal Assistance, known as the Rio 
Hemisphere Mutual Defense Pact, recently consented to by U. S. 
Senate, provides in Article 21 that “measures agreed upon by 
the organ of consultation shall be executed through the pro- 
cedures and agencies now existing or those which may in the 
future be established.” .... Republic of Philippines signed 
Treaty of Friendship with Spain providing for special arbitra- 
tion since Spain, not a member of United Nations, is not under 


International 


jurisdiction of International Court of Justice. .... Bulgarian- 
Rumanian agreement settles disputes arising from 1940 Kyayova 
pact which ceded southern Dobrudja to Bulgaria..... Trade 


agreement for exchange of goods between Norway and Czecho- 
slovakia provides for mixed commission, consisting of represen- 
tatives of the two countries, “for the purpose of agreeing upon 
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proposals concerning alterations or extensions in the agreement.” 
Rules of the Court of Foreign Trade Arbitration of the Chamber 
of Commerce of Yugoslavia in Belgrade, recently issued, deal in 
detail with arbitration proceedings and will be discussed in forth- 
coming issue of this Journal. .... Ninth International Con- 
ference of American States to be held at Bogota, Colombia on 
March 30, 1948 will receive report of Inter-American Commercial 
Arbitration Commission on progress made since 1938, when 
its first report was presented to Eighth Conference in Lima, 
Peru. Adjustment and arbitration services, the expansion in and 
beyond the Western Hemisphere and the program for future 
development are summarized in a report of forty-five pages avail- 
able from IACAC..... Discussions in Chinese commercial 
organizations with the support of Chinese governmental agencies 
are in progress to establish a Chinese National Association of 
Arbitration which at the same time would be the cooperating 
body or the Chinese Section of the proposed Chinese-American 
Trade Arbitration Commission on which an article appeared in 
this Journal 1946 p. 44. 


The Voice of From the AAA calendar of addresses on arbitration: 
Arbitration September 15th, AAA Regional Manager I. H. Yack- 

ness spoke at Michigan CIO Convention. .... Sep- 
tember 24th, New York University School of Business Adminis- 
tration opened its class on industrial arbitration with lecture by 
AAA Vice President, J. Noble Braden..... October 22nd, 
Abraham A. Desser, AAA Director of Labor-Management Divi- 
sion, spoke at Presbyterian Institute of Industrial Relations. 
. . . . October 28th, Joseph S. Murphy, AAA Educational Direc- 
tor, addressed a forum at the Crown Heights Labor School, New 
York on “Recent Developments on Wage Arbitrations,” and on 
November 12th, he spoke before a combined assembly of the 
Commerce Club and Leo Club of Manhattan College, in River- 
dale, New York on “Effects of the Taft-Hartley Law on Labor 
Arbitration.” . . . . On November 4th, John B. Glenn, Member 
of Inter-American Commercial Arbitration Commission, partic- 
ipated in round table discussion in Spanish directed to Latin 
America and presented by international broadcasting facilities 
of Columbia Broadcasting System. .... December 9th, John 
Eastman, AAA Regional Director in Boston, Massachusetts con- 
ducted a two-hour class on Labor Relations and Law at North- 
eastern University. .... 

















JOHN BASSETT MOORE 





EDWIN BORCHARD * 


On November 13th there passed out of the world a leading 
guide and light. On that day John Bassett Moore breathed his 
last, and a powerful connection between the past and present was 
broken. John Bassett Moore became a pioneer in arbitration 
somewhat by accident. It happened as follows: At the age of 
twenty-five he entered the Department of State and at once 
proved his value, until he became very soon a leading authority, 
and at his death the principal authority in the world on inter- 
national law. Soon after entering the Department, his keen 
scholarly eye observed that no record had been kept of the numer- 
ous arbitrations to which the United States had been a party. 
Entertaining as he did a strong desire to show that the human 
race could govern itself, and that its monuments to peace were as 
strong as its manifestations of war, he asked Solicitor Wharton’s 
permission to supplement Wharton’s Digest by a volume on arbi- 
trations to which the United States had been a party. Obtaining 
the consent of Mr. Wharton and the Secretary of State, the of- 
ficials of the Department undertook to secure from Congress an 
authorizing statute. For assistance to Mr. Moore, $2500 was ap- 
propriated and this amount was not changed, although the work, 
done in the scholarly way that Mr. Moore would do his work, 
came to six volumes, including a volume of maps and charts. The 
History and Digest of International Arbitrations was published 
as a public document in six volumes in 1898 and stands as a 
monument to the literary ability of one of the most profound 
thinkers of the age. Mr. Moore not only collated the arbitrations, 
but wrote a history of each arbitration, which constitutes an 
original contribution to an unrecorded page of American history. 
Incidentally, he covered in volume five many foreign arbitrations, 
and the six-volume work redounds to the benefit of the United 
States and students of arbitration in all countries. The Inter- 
national Adjudications, of which seven volumes appeared be- 
tween 1929 and 1933, constitute a living pledge of his continuing 
interest in the subject of arbitrations. They constitute in a sense 
a new edition of the original work, and were to embrace many 





* Professor of Law, Yale University. 
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volumes. It stopped at seven only because the Carnegie Endow- 
ment saw fit to end its subvention. At Mr. Moore’s death there 
were two volumes in manuscript unpublished. 

In 1896 Mr. Moore became the secretary of an organization 
designed to promote the arbitration treaty with England and 
with France. Much of the literature in connection with the con- 
ference was prepared by Mr. Moore himself and is an evidence of 
his ability to promote interest in the subject of arbitration. He 
was a sponsor of all the arbitration treaties concluded in the 
period between 1896 and 1911, but always regretted the limiting 
clause which in his judgment deprived the treaties of most of 
their value. It will be recalled that except for the work of Secre- 
tary Root, who accepted the Senate amendments in 1908, these 
arbitration treaties undertook to arbitrate everything except 
what was important, for they excluded from the scope of arbi- 
tration questions of vital interest, national honor, and subjects 
affecting the rights of third states, that is, everything which was 
important. It remains a question whether such treaties had any 
value, but Mr. Moore decided to support them because they con- 
stituted an avowal of an intention to arbitrate differences, and 
he thought the committal might be of use. It was certainly of 
some value to conclude the Fisheries Arbitration Agreement in 
1909, and it is doubtful whether such an event would have taken 
place had there been no background. 

Mr. Moore’s interest in industrial arbitration is attested by 
his tributes to Miss Frances Kellor, with whom he was in fre- 
quent correspondence. He regarded Miss Kellor as a woman of 
great ability and value to the industrial world. In writing an 
article for the American Bar Association Journal on Mr. Moore’s 
life, the writer recorded the following estimate of this leading 
authority in international law: 

“Not without reason did John Bassett Moore become the master 
of international law and the acknowledged dean of the profession. 
Throughout his life he exhibited a high character, an enviable 
knowledge of private and of public law and of history, an ap- 
preciation of human and national psychology, great industry, the 
courtesy of an innate diplomat, objectivity, tact, tolerance, defer- 
ence, and an unusual modesty.” If to this list of characteristics 
we add a rich fund of humor, we can judge what the world has 
lost in his passing. 
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AMERICAN ARBITRATION 


Early in 1948 Harper & Brothers will publish a book by 
Frances Kellor, First Vice President of the American Arbitration 
Association, on the history of the American Arbitration Associa- 
tion, the Inter-American Commercial Arbitration Commission 
and the Canadian-American Commercial Arbitration Commis- 
sion and their arrangements for international commercial arbi- 
tration. It is the story of what these organizations have con- 
tributed to American arbitration over the past twenty years. A 
summary of the contents follows: 


PART I—THEORY AND ORGANIZATION OF AMERICAN ARBITRATION 


Chapter I—The Historical Pattern. 

Arbitration appeared first in fable and mythology. ...It was used to 
settle disputes between countries. . . . It was adopted by tribes in early 
trade disputes. ... Early beginnings are important as indicating ancient 
lineage. .. . Principles then established have remained unchanged... . 
Inevitable confusion resulted from lack of organization. . . . Partial eclipse 
followed formulation of law and organization of courts. . . . Later arbitra- 
tion laws designed to revive it succeeded in further strangulation. . . . Early 
handicaps do not wholly explain early American indifference. Some ex- 
planation lies in indifference of early Americans to cost and waste of 
disputes. . . . Result was inaction or casual use. ... Early record exists 
chiefly in court decisions not in normal use outside of courts. . . . Char- 
acteristics of the pattern. 


Chapter II—The Pattern Changes in America. 

New era begins in 1920. . . . Lessons of the Hague and Geneva agreements. 
..- Inspiration of Pan American cooperation. . .. Reversal of ancient 
doctrine of revocability by enactment of New York Law of 1920. . . . First 
national institution—the Arbitration Society of America symbolizes the 
change. . . . Arbitration is taken to the people. . . . First educational cam- 
paign develops Arbitration Week, Arbitration News, a slogan and a stamp. 
. . . Accomplishments of the Society. ... A real leadership emerges, in- 
cluding judges and lawyers. . . . Arbitration starts as an American way of 
life and as a national institution. 


Chapter III—The American Arbitration Association Arrives. 

The young and lusty Society awakens opposition from the old order. ... A 
rival appears: The Arbitration Foundation. . .. Deep-seated differences 
lead to coordination and consolidation into a new organization. . . . A Con- 
solidation Committee plans a merger. .. . The American Arbitration As- 
sociation reconciles the rivals. . . . The new Association becomes national 
in organization and action. ... Trade and commercial organizations be- 
come builders of a national system of arbitration. ... Lawyers and bankers 
join as builders. . . . A National Panel of Arbitrators spans the country. 
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. . . Parties in dispute furnish a laboratory for experiment. ... Clause 
users lay a foundation of national peace and security. . . . Men and organi- 
zations representing all of the people help to make the Association a demo- 
cratic institution. 


Chapter IV—The American Concept of Organized Arbitration. 

The elements of a national system appear. . . . Emphasis upon individual 
responsibility and self-regulation. . . . No changes needed in fundamental 
principles for the new system. . . . Independence of the new institution is 
established. . . . Old easy-going attitudes give way to organization... 
A new philosophy evolves. . . . Modern machinery is planned to make new 
concept effective. . .. A central organization as administrator of arbitra- 
tion is organized. ... The Association becomes a planning organization 
for the future as well as an executive of the present. . . . Its systems sepa- 
rate bargaining and judicial processes under arbitration law and rules of 
procedure—thereby creating a milestone in usage. . . . Some of the ways 
in which the American concept is unique. 


Chapter V—The Association as a National Institution. 

The Americans organize the first independent national institution of arbi- 
tration devoted to commercial arbitration. . . . Is a membership corporation 
chartered under law of State of New York in 1926. . . . Is governed by a 
Board representing business and the professions. . . . Sources of income 
are stabilized. . . . Central office and branch offices are established. .. . 
Policy of Association not acting as arbitrator is adopted. ... Executive 
activities and judicial systems are separated. 


Chapter VI—The Problem of Financing Arbitration. 

Independent institutions and systems present a new problem when trade and 
commercial backlogs are not available. . . . Basic costs of independent or- 
ganization are fixed with minimum requirements. ... Use of clauses in- 
creases costs. ... Principles of financing are established. . . . Voluntary 
settlements by parties increases difficulties of financing systems. . . . Edu- 
cation becomes a factor in financing systems. . . . Principle of privacy pre- 
vents use of publicity to promote income. . . . Methods used by Association 
include memberships, administrative fees from cases, and contributions. 
. .. Principle of private financing is found most satisfactory. . . . Alloca- 
tion of basic costs among branches of industry offers a solution. . . . Inter- 
national systems cannot be adequately financed without an Arbitration 
Foundation. 


Chapter VII—Adventures in Research and Education. 
Publicity campaign of The Arbitration Society creates demand for informa- 


tion. .. . Research becomes necessary to supply it. ... First study of 
arbitration in trade and commercial organizations in the U. S. is made. 
. . . Study of arbitration law and court decisions follows. . . . Practice of 


Commercial Arbitration published. . . . Code of Practice and Procedure 
for Tribunals is published. . . . Draft of State Arbitration Law is formu- 


lated for improvement of state laws. . . . History of arbitration by states 
is instituted. ... Arbitration in Action is published. . . . Handbook of 
laws in foreign countries inaugurated. ... Year Book on International 


Civil and Commercial Arbitration is translated and published. ... Arbi- 
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tration Journal appears. ...Is followed by Arbitration Magazine as a 
war periodical. .. . Some experiments in teaching arbitration are made. 
. . . Education takes a long stride forward in labor arbitrations. 


Chapter VIII—Toward a Science of Arbitration. 

Slow progress is made toward organization. . .. Association meets the 
challenge of the old and the new ideas. ... The choice leads toward a 
science of arbitration. . . . Idea of a science is based upon certain assump- 
tions. .. . Explanation is given of how a science differs from previous 
activities. . . . Elements of a science are outlined. . . . Place of arbitration 
law in a science of arbitration. . . . The importance of a practice and a 
profession of arbitration is indicated. . . . Prevention as well as cure of 
disputes the objective of a science. . . . American Institute for the Advance- 
ment of a Science of Arbitration is proposed. 


PART II—THE PRACTICE OF AMERICAN ARBITRATION 


Chapter IX—The General Practice of Arbitration. 

General practice is defined. . . . Its distinction from casual or occasional 
use of arbitration is made clear. . .. Practice depends upon validity of 
arbitration clauses and their use. . . . General practice requires impartial 
and competent administrators. ... Rules of procedure are indispensable 
to a general practice. . . . Why Rules are necessary. . . . Two parts to a 
general practice are necessary: the general management of a system and 
the administration of a particular case in a Tribunal. ... The former is 
derived from charter of the Association; the latter from authority by 
parties in dispute. . . . Systems established for general practice are gen- 
eral for all disputes or special for groups of industries. . . . How and why 
lawyers practice arbitration. . . . Principles underlying general practice. 
... Ethical standards for parties, arbitrators and administrators are 
fixed. . . . Standards for making awards are a necessary part of a general 
practice. . . . General practice is more than machinery and procedures. 
.. . How general practice takes the risks out of arbitration. 


Chapter X—Civil and Commercial Arbitration. 

Practice in Commercial Tribunal. ... Application of Rules. ... What 
Rules offer to parties and require of them. . . . How duties, powers and 
rights of all participants are allocated under Rules. . . . What parties must 
do... . What pertains to the office of arbitrator. . . . Duties performed 
by clerks as routine in all arbitrations. . . . Powers are exercised by ad- 
ministrator under exceptional circumstances. . . . How a matter is referred 
to arbitration under the commercial arbitration system. 


Chapter XI—Labor Arbitration. 

Association establishes a national system in 1937... . Its establishment 
the result of matters being referred under collective bargaining agreements. 
... Appreciation of different problems involved in labor disputes is taken 
into consideration. . . . This created new problems for the Association. . . . 
One was whether bargaining processes as well as quasi-judicial processes 
should be included. . . . A second necessitated the establishment of a sepa- 
rate panel of arbitrators with qualifications different from the commercial 
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panel. .. . A third involved a decision concerning the use of Rules. ...A 
fourth concerned the costs. ... A fifth related to the separation of com- 
mercial and labor systems. ... The sixth concerned the publication of 
awards. . . . Questions of policy arose with reference to costs, continuance 
of voluntary arbitration, a preservation of rights of parties and regulation 
of fees of arbitrators. . . . The honorary vs. paid arbitrator problem. .. . 
Arbitration clauses are recommended. . .. Labor tribunal performs ser- 
vices other than settlement of disputes under collective bargaining agree- 
ments as, for example, conducting of elections to determine the bargaining 
unit. . . . By adoption of policies and principles like those obtaining for 
commercial arbitration, labor arbitration becomes part of American pattern. 


Chapter XII—Practice under the Motion Picture Consent Decree. 
Arbitration history is made under a Consent Decree. . . . The experiment 
resulted from action taken by U. S. Government under the Sherman Anti- 
Trust Law against five leading motion picture distributors. . . . Action was 
suspended under a Consent Decree which set up Fair Practice Code and 
established a system of arbitration to determine compliance with its terms. 
. . . Under the Decree Federal Court has power of enforcement. . . . Par- 
ticular features of the arbitration system are set forth in the Decree. . . 
Special system of arbitration with 31 offices is authorized under the Decree 
and Rules of Procedure for its administration are approved by the Court. 
... American Arbitration Association is named administrator of the 
system and is authorized to establish it. . . . Special features of the practice 
established under these Rules. . . . Appeal Board Rules and practice are 
provided for. . . . Separate department for administration is set up in the 
Association under an Advisory Council. . . . Special panel of arbitrators is 
appointed. . . . Personnel is selected and trained. . . . How the system has 
worked. 


Chapter XIII—Special Practice in Accident Claims Tribunal. 

Why accident claims lend themselves to settlement by arbitration. . . . How 
the Municipal Court in New York City started applying arbitration. ... 
Why the experiment failed to relieve court calendar congestion. . . . Busi- 
ness men and lawyers meet to discuss the problem. . . . American Arbitra- 
tion Association is asked to organize a Tribunal. . . . Insurance companies 
and State Department of Insurance offer their cooperation. . . . Special 
tribunal is installed under Special Committee of Lawyers, with special panel 
of arbitrators. . . . Procedure for obtaining consent of claimants is worked 
out. . . . Municipal Court Rules, supplemented by Association Rules, are 
applied in Tribunal. . . . 14,000 cases are filed in fifteen years. . . . Public 
interest benefited under the settlements. . . . Possible extension to other 
cities discussed. 


Chapter XIV—Panel Arbitrators Keynote American Arbitration. 

Theory on which panels of arbitrators are established. . . . Qualifications 
are established for membership. . . . What they are for Commercial Panels. 
. . . Problem of securing nominations and making appointments is solved. 
. . . Classification of commercial panel members by trades and callings. 
. . . Tests for impartiality are established. . . . How screenings to insure 
impartiality take place. . . . Nine techniques for checking qualifications and 
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performance in office are described. . . . How qualifications for labor panels 
differ. . . . How panel arbitrators serve the public as well as the parties. 
. . » How they advance arbitration. 


Chapter XV—Administrators of Arbitration Systems. 

General management powers under the charter. ... Special powers in 
tribunals derived from the parties. . . . Rules define and strictly limit the 
powers of the administrator. .. . Only parties can vary rules under which 
they agree to arbitrate. . . . Administrator must be impartial as to subject 
matter and parties. .. . Administrator is independent and under no obli- 
gations not set forth in the Rules. . . . New type of administrator is trained 
and is responsible for tribunal practice. . . . Administrator must furnish 
arbitrator with tools of his office. . . . Cost of administration in large part 
is met by fees paid by parties. . . . Administrator has no judicial function 
or powers, and expresses no opinion on award. . . . Administrator is demo- 
cratic in the manner of operating. . . . Administrator maintains procedural 
parity in a proceeding and does not encroach on prior rights of parties. . . . 
Administrator gives no legal service. . . . Performs pre-case and post-case 
services. .. . Administrator has a public responsibility. ... New type 
prevails in Western Hemisphere Systems. 


Chapter XVI—The Arbitration Clause as an Instrument of Civilization. 
The promise to arbitrate a future dispute is the primary element. . . . The 
clause is an instrument because it reduces amount of controversy and 
lessens duration of dispute. . . . Is shown in the motion picture industry. 
... Is illustrated in the amusement industry, notably the theatre... 
Adoption of arbitration by the air transport industry proves the claim; as 
does also the fur industry. . . . Conditions that make the clause an instru- 
ment of civilization: frequency of use; cultivation of spirit of arbitration 
under clauses; development of self-restraint and self-regulation in a system 
of free enterprise; the more general the terms of the clause the more effec- 
tive the instrument. ... A country is tranquil and secure as it builds up 
reserves of goodwill, good faith and cooperation among its people—How a 
clause does this. 


PART III—AMERICAN CONCEPT AND ORGANIZATION OF 
INTERNATIONAL COMMERCIAL ARBITRATION 


Chapter XVII—The Inter-American System. 

Early discussions of a commercial system by the Pan American Union... . 
Inter-American High Commission report. . . . Inquiry into laws and prac- 
tice takes place. . . . Results are submitted to Seventh International Con- 
ference of American States which authorizes a system and sets legislative 
standards. . . . Association on request of Pan American Union organizes 
the Inter-American Commercial Arbitration Commission and supplies financ- 
ing. .. . Commission opens New York headquarters, establishes National 
Committees in Republics, and creates panels of arbitrators. . . . Govern- 
ments cooperate in clearance of differences, disputes and misunderstandings. 
. .. During war period inter-American trade channels are kept clear of 
disputes. . . . Inter-American Business Relations Committee is appointed 
to assist in adjustments. . . . Research and educational work follows pat- 
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tern set by American Arbitration Association for the United States. .. 
Commission participates in Western Hemisphere Conference and later in 
International Conference in Paris. . .. Commission demonstrates that 
peoples of widely different cultures, languages and traditions can cooperate 
in commercial arbitration. 


Chapter XVIII—Canadians and Americans Complete the Western Hemi- 
sphere System. 

Negotiations were opened between the American Arbitration Association 
and the Canadian Chamber of Commerce. ... Delay was occasioned by 
need to study the law. . . . Study completed and negotiations resumed. .. . 
Bilateral commercial arbitration agreement completed. . . . Canadian-Amer- 
ican Commercial Arbitration Commission is set up under the agreement. 
. . . Joint rules and clause are approved. . . . Sections are established in 
United States and Canada. ... Panels are established in Canada... 
Canadian Commission participated in Western Hemisphere Conference and 
in International Conference in Paris. . . . Under joint clause, facilities of 
Canada, United States and all Republics made available to all parties at 
their option. 


Chapter XIX—The Unification of Law and Practice Makes Progress in the 
Western Hemisphere. 

Unification is taking place through legislative standards that are held de- 
sirable by all three systems as set forth in United States Arbitration Law, 
English Arbitration Law prevalent in Canada and in Latin-American 
standards. . . . Unification is taking place through identity of rules of the 
three systems. . . . Unification is proceeding through use of joint clauses. 
. . . Unification goes forward through conferences, exchange of publica- 
tions, experiences and information. . . . Unification would become mechani- 
cal did not all three systems cultivate assiduously the spirit of arbitration 
in their daily affairs and relations. 


Chapter XX—The Problem of Education in International Arbitration. 
Lack of it is outstanding phenomenon. ... Programs for international 
peace ignore it. ... The task of undertaking it is stupendous....A 
survey is needed as a basis for an educational program. ... The main 
problem is how to bring the information assembled in a survey to the peoples 
of many countries in their language. . . . General education is needed in 
two kinds of disputes: procedural and substantive. . . . The importance of 
each is made clear. . . . No research or education comparable to those in 
Western Hemisphere exists elsewhere. . . . Education of government officers 
is essential but is not systematically planned. . . . Organized instruction is 
in its infancy. ... Funds are necessary. . .. International Arbitration 
Foundation is proposed. 


Chapter XXI—American Action in International Commercial Arbitration. 
The American policy and pattern. ... Types of action: bilateral and 
multilateral agreements and joint commission arrangements and provisions 
in international governmental agreements. . . . Arrangements of the Associ- 
ation with the Manchester (Eng.) Chamber of Commerce, with the Inter- 
national Chamber of Commerce and with the London Court of Arbitration 
offer illustrations of the pattern of the joint clause. ... The Canadian- 
American and the Philippine-American Trade Arbitration Commissions il- 
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lustrate the pattern of the bilateral agreement; while the Inter-American 
illustrates the multilateral agreement type. ... The Chinese-American 
Trade Arbitration Commission is a bilateral commission type, based upon 
cooperation of two national associations of arbitration, one Chinese and the 
other American. . . . Servicing these systems with panels, administrators, 
rules and information is part of the design. . . . Holding of conferences of 
these systems is also part of the pattern. ... Inclusion of provisions in 
commercial treaties and in other international agreements and in inter- 
national institutions is a part of American action in international com- 
mercial arbitration. 


Chapter XXII—American Vision of Universal Commercial Arbitration. 
Americans set their range by a Declaration of Principles. . . . They propose 
a 12-point program to make that vision a reality by: 1) A survey of existing 
controversy, laws and practice in each country; 2) the organization of na- 
tional associations of arbitration in different countries; 3) strengthening 
existing systems, and creating new ones where no adequate facilities or 
services exist; 4) improvement and unification of arbitration laws of the 
different countries; 5) the adoption of a universal arbitration clause, good 
under any system; 6) holding regularly of international conferences; 7) the 
training of arbitration personnel, including arbitrators and administrators 
as an essential part of the maintenance of systems; 8) the cooperation of 
governments and private traders in building systems; 9) the cultivation of 
good business relations; 10) expansion of publications on arbitration in all 
languages; 11) the education of the drafters or makers of international 
agreements and instrumentalities for maintenance of peace and security; 
12) direction of attention to the necessity of creating a science of arbitra- 
tion as a means of combatting the science of war. 


PART IV—MEN AND EVENTS 


Chapter XXIII—Twenty Years of Progress. 

The policy now in force. . . . Application of governmental policy to private 
trading. ... A Declaration of Principles defining the commercial policy. 
. .. Preservation of the voluntary principle of arbitration. . . . Mainte- 
nance within the system of free enterprise. . . . Expansion rather than re- 
striction of the right of parties in dispute to settle their differences by 
methods of their own choice. . . . Public interest manifests itself in both 
commercial and labor arbitrations formerly regarded as the affair of the 
contestants. ... A new policy appears in the prevention as preferable to 
the cure of a dispute. . . . In practice of arbitration progress is outstand- 
ing as shown by: 1) growth of organization, facilities and services and 
machinery over the United States and the Western Hemisphere; 2) improve- 
ment in state laws; 3) creation of an American literature; 4) amount of 
money spent on organization of arbitration; 5) increase in matters sub- 
mitted to tribunals; 6) increase in use of arbitration clauses; 7) increase in 
prevention, as indicated by voluntary settlements under arbitration agree- 
ments; 8) growth in regular practice of arbitration in tribunals... . 
Progress also appears in improved machinery, competence of administrators, 
selection and training of arbitrators, improvements in Rules and in their 
general acceptance, in regulation of costs and in accounting for moneys 
advanced by the parties for expenses. 








THE PUBLIC RELATIONS VALUE OF ARBITRATION 
KARL E. ETTINGER * 


The objective of all public relations planning is to establish a 
favorable attitude on the part of the various publics towards an 
industry, a corporation, a person, a cause or an institution. The 
public relations man attempts to achieve social acceptance for 
his client by identifying him with already accepted symbols of 
“goodness” and social value. The idea underlying this public 
relations device is the same as that applied by business corpora- 
tions when they get celebrities to write testimonials about their 
products. The public transfers its favor from an established 
symbol to anything that is represented as being closely related to 
that symbol. Political movements seek identification with the ac- 
cepted virtue symbols of the churches. Charities use the testi- 
monials of the celebrities on their boards. Business corporations 
use their connections, the names of the manufacturers they repre- 
sent and their membership in trade associations in a similar way. 
Arbitration offers a most convincing method for building trade 
good will. 

The word “arbitration” has become a symbol with virtue con- 
notations and these connotations can easily be transferred to the 
company which practices arbitration. 

The social effect of arbitration extends far beyond the mere 
settlement of disputes. As a necessary and most valuable by- 
product there is its value as a public relations tool. Some of this 
is purely avoidance of bad publicity, in that litigation potentially 
harmful to the reputation of a concern is shielded from the public 
view. The foresighted businessman, however, will not be content 
with the purely passive benefits of arbitration. He will instead 
aggressively endeavor to realize a solid positive benefit. He will 
make it known that he favors and practices arbitration. He will 
further interpret this to the public as indicative of his firm’s good 
will and reliability. 

What makes arbitration a symbol for virtuous behavior? First, 
it implies reasonable behavior. It conveys that a business recog- 
nizes the inevitability of misunderstandings, and is prepared to 
deal with them justly and sensibly. The possibility of arbitration 
engenders confidence, inasmuch as interpretation of controversial 


* Lecturer at the New School for Social Research; Editor, Public Relations 
Directory and Yearbook. 
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issues is left to a quick-working,-impartial board of arbitration. 
These two thoughts conveyed by the pronouncement of the in- 
tention of using arbitration would be sufficient to recommend 
arbitration to the public’s good graces, even if its applications 
were not generally known. As the general public becomes con- 
versant with arbitration practices, the word takes on even more 
favorable meanings. Arbitration is coming to realize the average 
man’s ideal concept of how the law should function. It is efficient 
and economical. Each case is decided on its merits, and decisions 
are not unduly complicated by precedents, technicalities and 
ritual. Most important, there is no discrimination: there is true 
equality in the eyes of arbitration “law.” Further, since dis- 
putants are free to choose their own arbitrators, there can be no 
complaint that such arbitrators lacked competence to deal with 
the issue at hand. Finally, arbitration is a private procedure, and 
there is no danger that adverse public opinion can result from 
either proceedings or decisions. 

One advantage that must not be overlooked is the speed with 
which decisions are rendered and the saving this means in terms 
of cost, time and policy uncertainty. Efficiency is regarded as a 
virtue by American standards and the efficiency of arbitration 
cannot help but give it prestige. 

The goodwill-building qualities of arbitration were first recog- 
nized by trade associations. Even these, however, have not yet 
learned to take full advantage of its possibilities. Certainly busi- 
ness at large is failing to exploit this approach to favorable public 
opinion. What, then, remains to be done? 

First, the publicity and public relations departments of firms 
which use arbitration should be so informed. They should be 
regularly supplied with news and details of how the company 
uses arbitration. It should be the duty of public relations per- 
sonnel to explain arbitration to the public, and to demonstrate 
its advantages at both the business and the consumer levels. 

Specific information concerning cases which are pending should 
of course be withheld. A company does not want to gain a repu- 
tation as being over-anxious to engage in litigation, or as being 
too frequently a party to disputes. The impression to be con- 
veyed is that if a dispute does arise, company policy provides 
that it will be settled impartially out of court and by a neutral 
agency, and on the basis of relevant facts. 

Second, all printed matter used by a company should contain 
some reference to its arbitration policies. By printed matter we 
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mean not only pamphlets and catalogs, but order forms, bills, 
receipts, contracts, or any other standard form on which the 
message can be printed. 

Finally, at every point of contact with a concern’s many pub- 
lics, these publics should be told that the practice of arbitration 
is a virtuous practice, and why; and the fact that the concern is 
a practitioner of this virtuous practice cannot help but redound 
to its reputation. 

Proper promotion of the arbitration idea by all the businesses 
and institutions who avail themselves of its benefits will soon 
create a typical public opinion chain reaction. If, for instance, 
all the members of the American Arbitration Association were 
to approach their publics with a simple explanation of what arbi- 
tration does for them, they would create a bandwagon effect which 
would stimulate acceptance of arbitration. The following is an 
over-simplified formula but it describes the psychological chain: 
arbitration is “good;” therefore the companies using arbitration 
are “good;” therefore, if our company wants to appear “good,” 
we, too, must practice arbitration. 

The American Arbitration Association would render its mem- 
bers a tremendous service and, at the same time, advance the 
practice of arbitration, if it helped them to utilize arbitration 
consciously through their public relations departments as a good- 
will builder. Why not hold regular conferences with the public 
relations officers of the member organizations? Why not sug- 
gest specific methods for utilizing arbitration in customer-labor- 
supplier relations? 

There are few public relations devices as promising as 
arbitration. 
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THE AMERICAN REGIONAL SYSTEM 
ALBERTO LLERAS * 


The Charter of the United Nations leaves a wide margin for 
the peaceful settlement of disputes, because the concern of the 
world organization is that there be accord, and not the manner 
by which it is reached. Article 33 of the Charter says: “The 
parties to any dispute, the continuance of which is likely to en- 
danger the maintenance of international peace and security, shall, 
first of all, seek a solution by negotiation, enquiry, mediation, 
conciliation, arbitration, judicial settlement, resort to regional 
agencies or arrangements, or other peaceful means of their own 
choice. The Security Council shall, when it deems necessary, call 
upon the parties to settle their dispute: by such means.” Thus, 
once a controversy arises between two countries there are two 
courses: peaceful settlement, at the request of the Security Coun- 
cil, with an ad hoc arrangement, and using any of the means set 
forth in the Charter when it is a case of nations having no 
regional ties or previous treaties; or, if a regional system exists, 
peaceful settlement within the terms of that regional association 
first of all, that is, before the Security Council intervenes. 

We have a complete system, susceptible of continued improve- 
ment, for the pacific settlement of conflicts that arise in America. 
At the present time work is going forward on the codification of 
such law and on the coordination of all the procedures for peace- 
ful settlement that have been so useful in solving controversial 
situations through almost a century of experience. Thus neither 
the Security Council nor the world organization has anything to 
do with our conflicts as long as we are capable of settling them 
peacefully by our own regional procedure, whose efficacy is well 
proved. We have in America our negotiation, our enquiry, our 
mediation, our conciliation, our arbitration, and furthermore 
have adhered to the International Court of Justice. And each 
one of these procedures has rules, permanent organizations, well 
known steps which guarantee, as they have hitherto guaranteed, 


* From an address delivered by the Director General of the Pan American 
Union; Bulletin Vol. 81 (1947) p. 411. 
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fair dealing, justice, and equity to the countries of this hemi- 
sphere. If Pan Americanism did not exist, that one provision of 
the Charter would make it indispensable; for the Charter does 
not envision procedures and steps for pacific settlement, but the 
necessity that such settlements should be reached. And for this 
end the organization sacrifices everything. Who knows whether, 
because of a lack of well tested peaceful procedure, it might sacri- 
fice even justice and law to the fundamental necessity that peace 
be not disturbed? We must hope that such a thing may never 
come to pass in connection with the Security Council’s interven- 
tion in other parts of the world. But if it should happen that be- 
cause of lack of information or investigation, or to prevent 
greater evils, the Council should commit an injustice, promoting 
or forcing a settlement in which the rights of one party were 
sacrificed, it must be acknowledged that the Council would be 
within its full powers, according to the Charter. 

The Security Council may, of course, investigate any dispute 
or any situation which might lead to international friction, and 
it is clear that the regional system, in this case the American, is 
not excluded from the application of this provision. But in recom- 
mending procedures or methods for the adjustment of a dispute, 
there is a limitation imposed on it in connection with regional 
arrangements, but none in connection with countries not thus 
associated. This limitation is that the Council may recommend 
not those measures it considers appropriate but those that are 
appropriate. Furthermore, it must take into consideration any 
procedures for the settlement of the dispute which have already 
been adopted by the parties. In the case of American countries 
it is clear that the Council may not intervene with a recommenda- 
tion until first of all the procedures of the American system have 
been exhausted. 





NEWS AND NOTES 


Recourse to Arbitral Tribunals Alternative to International 
Court of Justice. International agreements often offer alter- 
natives to the International Court of Justice for the settlement 
of disputes. Various Constitutions of Specialized Agencies pro- 
vide that other means such as arbitral tribunals to be constituted 
ad hoc may also be used. Thus the Constitution of the UNESCO 
makes reference in Article XIV(2) “to an arbitral tribunal, as 
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the General Council may determine under its rules of procedure” ; 
or Article 37(2) of the revised Constitution of the International 
Labor Organization provides that “the Governing Body may 
make and submit to the Conference for approval rules pro- 
viding for the appointment of a tribunal for the expeditious 
determination of any dispute or question relating to the inter- 
pretation of a convention which may be referred thereto by the 
Governing Body or in accordance with the terms of the conven- 
tion.” Article 17 of the Constitution of the International Ref- 
ugee Organization of December 15, 1946 refers disputes to the 
International Court of Justice “unless the General Council or 
the Parties to such dispute agree to another mode of settlement.” 
A corresponding provision appears in the Constitution of the 
World Health Organization of July 22, 1946. Finally, the terms 
of the appointment of the Director-General of the Food and Agri- 
culture Organization of the United Nations refer any dispute on 
the terms of his contract to an advisory opinion of the Interna- 
tional Court of Justice “or, alternatively, the matter shall be 
submitted for determination to such arbitral tribunal as the 
Conference shall appoint.” * In this regard, the Trusteeship 
Agreement for the Territory of Western Samoa may be men- 
tioned; its article 16 refers any dispute between the Adminis- 
tering Authority and another Member of the United Nations 
to the International Court of Justice, “if it cannot be settled by 
negotiation or similar means.” 


Agreement on Conflicting Claims to German Enemy Assets. A 
multilateral agreement signed on December 5, 1947 at Brussels 
and open for signature to the sixteen countries which are mem- 
bers of the Inter-Allied Reparation Agency, provides for the set- 
tlement of claims where the alien property custodians of two 
countries both claim the same German external asset or where an 
alien property custodian claims that certain property is a Ger- 
man external asset and a national of a friendly country claims 
that the property is owned by him beneficially. This Agreement 
does not become binding upon the United States until it has been 
approved by Congress. Disputes between two signatory countries 
regarding the implementation or application of the agreement 
are subject to settlement by conciliation pursuant to its article 
IV. If the dispute is not resolved within a reasonable time by 


* For the full text see: Yearbook 1946-1947, International Court of Jus- 
tice, p. 202. 
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negotiation, machinery and procedure of conciliation is pro- 
vided for in Part VI of the Annex. A panel of seven conciliators 
is to be elected by the parties from which a conciliator will be ap- 
pointed to hear the parties and formulate a solution which is, in 
his opinion, the best possible solution in the spirit of the agree- 
ment, and such solution will be binding and final upon the 
parties. (The text of the pertinent provisions is reprinted below 
in the documentary section of this Journal.) The use of the 
term “conciliator” may not be wholly appropriate where the 
function is to render a binding determination. Such determina- 
tion, however, is less judicial in spirit and is not made as to which 
of the two parties to the dispute is right but more to devise an 
administrative approach which will meet the necessity for an 
orderly function of the agreement. In any event, the “conciliator” 
whose recommendation has a binding effect upon the parties 
approaches the function of an arbitrator. Such unusual features 
in international economic agreements between governments on a 
multilateral basis may well be an important new development in 
the field of amicable settlement of economic disputes. 


Air Transport Agreements. The bilateral Air Transport Agree- 
ments of the United States with many countries provide for a 
reciprocal exchange of rights for international air carriers. They 
usually refer the parties in case of disputes on the interpretation 
or application to an advisory report of the Council of the Inter- 
national Civil Aviation Organization in Montreal. Some agree- 
ments, however, like those with Ecuador, Chile and the Union 
of South Africa, provide also for the establishment of an ad hoc 
arbitral tribunal mutually agreed upon by the parties. The 
most recent agreement with the Austrian Federal Government 
of October 8, 1947 contains more detailed provisions on arbi- 
tration. 
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NETHERLANDS-AMERICAN TRADE ARBITRATION 
ANTON D. BESTEBREUTJE * 


The settlement of commercial controversies through arbitra- 
tion has been an established practice in the Netherlands for a 
long time. Businessmen recognize the value of commercial arbi- 
tration for the furthering of amicable trade relations not only 
in the homeland but especially in foreign trade. 

In view of the increasing commerce between the Netherlands 
and the United States, it is advisable that differences of opinion 
regarding the interpretation of commercial arrangements and 
controversies as to the performance of contracts be settled in an 
impartial and speedy way by experts chosen by the parties them- 
selves. Thus, good relations between the two countries may be 
advanced and developed through the use of arbitral proceedings 
for the settlement of all disputes. 

The Netherlands Chamber of Commerce in New York, Inc. 
advocates the use of arbitration for the settlement of contro- 
versies which may arise between its members and those with 
whom they trade. To further this objective, the Chamber of 
Commerce has secured the cooperation of the American Arbitra- 
tion Association and thus made more readily available the latter’s 
nation-wide facilities and services in the United States. The 
Association maintains a panel of more than 11,000 volunteer 
arbitrators located in some 1,300 communities throughout the 
country. The National Panel of Arbitrators includes experts in 
practically every line of production, commerce, trade and distri- 
bution, as well as all the professions. The Netherlands Chamber 
of Commerce is also prepared to lend its aid in making available 
to interested parties any recognized arbitration facilities which 
are maintained by particular trade groups in the United States 
or in the Netherlands. 

The Chamber therefore recommends the following arbitration 
clauses for use in those cases where the parties are not bound 





* President, The Netherlands Chamber of Commerce in New York, Inc. 
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to submit their differences to arbitration under the rules of a 
particular trade association: 


Any controversy or claim arising out of or relating to this 
contract shall be settled by arbitration, and judgment upon 
the award rendered may be entered in any court having 
jurisdiction. The arbitration shall be conducted by, and 
under the Rules of, the American Arbitration Association, 
unless the parties themselves by mutual consent or the 
Netherlands Chamber of Commerce in New York, Inc. 
determine otherwise. 


Insertion of an arbitration clause in the contract at the time 
it is entered into is highly advisable. Delays and the hazards of 
casual arbitration proceedings will be avoided. If feasible, the 
place where arbitration is to be held should also be fixed in ad- 
vance by the parties through mutual agreement. If meanwhile, 
the parties do not provide for arbitration in advance, they still 
may agree to submit their controversy to arbitration after the 
dispute has arisen. 

Any party who is not bound to arbitrate under the rules of a 
particular organization, such as the Association of Food Distrib- 
utors or the American Spice Trade Association, and uses the 
clause recommened by the Netherlands Chamber of Commerce 
in New York, Inc. may communicate his desire to arbitrate to 
the Chamber. In order to make action by the Chamber under 
that clause possible, the application for arbitration should state 
the nature of the controversy, the amount involved and the relief 
sought. It must further contain the names of the parties (and of 
their counsel, if any) and their respective addresses. A copy of 
such request should be sent to the other party. The Chamber will 
allow the parties a reasonable time to file with the Chamber any 
arguments in support of arbitration by a particular organization. 
The Chamber will thereupon designate the method of arbitration 
without undue delay. 





NEWS AND NOTES 


Sir Lynden Macassey on International Commercial Arbitration. 
In an address to the members of the London Institute of Arbi- 
trators on “The Ever-Widening Scope of Arbitration” delivered 
by the President of the Institute and appearing in the December 
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1947 issue of its Journal, Sir Lynden said the following: “Effi- 
cient commercial arbitration is an index of commercial progress. 
The growth of commercial arbitration is invariably a character- 
istic of widening commercial activity. .... Arbitration is not 
merely inserting an arbitration clause in a contract; anybody 
can do that, and when it is done, giving effect to the arbitration 
clause is frequently little different from conducting an action at 
law. What is meant in the international commercial world by 
efficient commercial arbitration is a system which provides a 
generally accepted arbitration clause and provides for arbitra- 
tions being conducted under that clause in accordance with a 
definite set of acceptable rules, and in addition, supplies a reli- 
able organization that is capable of supplying for selection a choice 
of experienced and disinterested arbitrators, and of providing 
facilities for the conduct of the arbitrations, thereby securing 
economy of cost and expedition of decision. .... In the United 
States of America, efficient and effective means of commercial 
arbitration are regarded as a public matter, a way of life, a 
habit of thought, a part of the essential machinery of character- 
istic American business, a vital element in the democratic way of 
doing things.” 


International Business Relations Council. The Inter-American 
Business Relations Committee has served so admirably to ad- 
vance sound policies and to effect settlements of disputes that the 
American Arbitration Association recently extended the experi- 
ment to international trade relations beyond the Western Hemi- 
sphere. An International Business Relations Council was or- 
ganized which is representative of foreign trade interests in 
the United States. Said H. L. Derby, former President of the 
American Cyanamid Company, the Chairman of the new Council: 
“The purpose of the International Business Relations Council 
is the better protection of American business interests in foreign 
countries from the hazards of disputes and of unsettled contro- 
versies. The function of the Council is to obtain the cooperation 
of American business organizations that have representatives or 
agencies in other countries to further arbitration facilities and 
services of the American type for the better protection of Ameri- 
cans trading in these countries. Another function is to create a 
body of Americans to act as a kind of liaison committee with the 
State Department in advancing arbitration through government 
channels or with government help in the interest of providing 
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economic and commercial foundations for international peace and 
security.” 


Committee on Commercial Arbitration, U. S. Associates, Inter- 
national Chamber of Commerce. This Committee recently con- 
sidered of immediate interest the preparation of a report to pro- 
mote the use of commercial arbitration, with practical advice to 
American businessmen on how to use existing facilities in foreign 
trade arbitration. The Committee is composed of the following 
members: Morris S. Rosenthal, President of the National Coun- 
cil of American Importers, Chairman; James §. Carson, Vice 
President, American and Foreign Power Co.; Wesley A. Sturges, 
Dean, Yale Law School; Curt G. Pfeiffer, Senior Councilor, 
National Council of American Importers; Wilbert Ward, Vice 
President, National City Bank of New York; Rapporteur: Martin 
Domke, International Vice President, American Arbitration 
Association. 


International Commercial Arbitration Committee. This Com- 
mittee appointed at the first Conference on International Com- 
mercial Arbitration held in Paris in 1946 (see this Journal, p. 
137), has now completed its organization and the studies author- 
ized are in progress. On the Permanent Bureau, the cooperating 
organizations are represented by: Justice Algot Bagge, John 
McLean (deputy: J. G. Allanby), Frances Kellor, Morris 8. 
Rosenthal, Eugene F. Sitterley, and Rene David; on the Unifica- 
tion of the Law on Arbitration and the Enforcement of Arbitral 
Awards, they are represented by: Sir Edwin S. Herbert, John 
McLean (deputy: J. G. Allanby), Martin Domke, Phanor J. 
Eder, David E. Grant, B. A. Wortiey; on the Coordination of 
Arbitration Systems and Arbitration Education: C. C. A. Bien- 
fait, John McLean (deputy: J. G. Allanby), Dean Wesley A. 
Sturges, Sylvan Gotshal, Joshua B. Powers, Angelo Piero Sereni 
and Dean W. P. M. Kennedy (alternate: F.C. Auld); on Arbi- 
tration between Governments and Individuals: Justice Algot 
Bagge, John McLean (deputy: J. G. Allanby) ; Archie O. Daw- 
son, J. Rafael Oreamuno, Dean W. P. M. Kennedy (alternate: 
F. C. Auld). Progress in the unification of law and in the coor- 
dination of systems of arbitration would definitely spell the end 
of duplication and inaugurate an era of cooperation by which 
all world trade might eventually be serviced by arbitration. 
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Foreign Government Agencies Submit to Private Arbitration. 
As it appears from cases mentioned in this Journal 1946 p. 330 
and 1947 p. 264, foreign governments submitted contractual con- 
troversies to private arbitration, such as the National Resources 
Commission of China or the French Government. Recently the 
French Supply Commission, through its Secretary General, paid 
the following tribute to an AAA arbitration: “We have recently 
received from your Association the duly executed Award of the 
arbitrators in the matter of the arbitration between (an Ameri- 
can firm) and the French Supply Council. With reference to 
this matter, we would like to take this opportunity to extend 
to your Association and to the arbitrators our thanks for the 
expeditious and efficient way in which this case was handled. As 
stated orally at the end of the hearing, the representatives of 
both the (American firm) and the French Supply Council felt 
that during the hearing they had received every courtesy from 
the arbitrators and had had a thoroughly fair and impartial 
hearing. This arbitration has, therefore, served to dispose 
quickly and finally, and I might add amicably, of an important 
controversy that might otherwise have taken many months to 
resolve.” 


Enactment of U. S. Arbitration Act into Positive Law. The provi- 
sions of the U. S. Act of February 12, 1925, 43 Stat. 883, as 
classified under the title “Arbitration” in Title IX of the United 
States Code, were purely prima facie evidence of the law. By 
Public Law 282, approved July 30, 1947, they are now codified 
and enacted into positive law (Chapter 292, 80th Cong., First 
Session). No amendments to the existing law have been made. 
“That is left to amendatory acts to be introduced after the ap- 
proval of this bill,’”’ as the report of the Committee on the Judi- 
ciary of the House of Representatives No. 255 (H. R. 2084) 
observed. Such amendments so as to include all commercial 
transactions and maritime labor agreements as well as to author- 
ize governmental agencies generally to provide for arbitration 
in their contracts have been previously suggested (see Arbitra- 
tion Journal vol. 6 (1942) p. 227). 


National Association of Women Lawyers Favors Arbitration. 
The Forty-Eighth Convention held at Cleveland, Ohio, adopted 
a resolution to promote improved arbitration statutes in the vari- 
ous states, reading as follows: “Whereas under modern statu- 
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tory arbitration laws that provide for the legal enforcement of 
agreements to arbitrate an existing or future dispute and for 
awards rendered pursuant to such agreements, a substantial 
and lucrative practice of arbitration by lawyers has resulted. 
Therefore, be it resolved: That in the interests of the advance- 
ment of justice by lawyers through the practice of arbitration, 
statutory arbitration laws in each state should be revised to con- 
form in principle with the U. S. Arbitration Act; and Therefore, 
the National Women Lawyers Association pledges its efforts in 
each state, not having modern arbitration laws, to urge the adop- 
tion of such laws.” 


National Collegiate Athletic Association Adopts Standard AAA 
Clause. The Association which has a membership of more than 
two hundred American colleges and universities, recently en- 
tered into a long-term contract with an advertising agency ap- 
pointing the agency its exclusive advertising agent to handle 
publicity for athletic programs. At the suggestion of John T. 
McGovern, Chairman of the Committee on Arbitration of the 
New York City Bar Association, who acted as consulting coun- 
sel, an agreement was reached on an arbitration clause which 
was made part of the contract. The clause read as follows: “Any 
controversy or claim arising out of or relating to this contract, 
or the breach thereof, shall be settled by arbitration, in accord- 
ance with the standard rules, then obtaining, of the American 
Arbitration Association, and judgment upon the award ren- 
dered may be entered in any Court having jurisdiction thereof, 
the place of the arbitration hearing to be in the City of New 
York, and the procedure to be in accordance with the law of the 
State of New York.” 


Chamber of Commerce of the United States. A recently pub- 
lished booklet of its Foreign Commerce Department entitled “An 
Introduction to doing Import and Export Business,” contains 
the following statement on arbitration: “The importance of a 
recognized standard arbitration clause in purchase contracts, 
and in the importer’s domestic sales contracts as well, should not 
be overlooked. This method of settling disagreements, which are 
always likely to arise despite best efforts to prevent them, has 
become increasingly general ‘in use. Care should be taken, of 
course, that the clause fits properly the peculiar conditions of 
each contract. Mere reference to arbitration as a method of set- 
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tling disputes, or loosely-worded language conferring no jurisdic- 
tion on individuals or organizations undertaking the arbitra- 
tion may be worse than useless, and should be avoided. Three 
arbitration organizations in the United States are able to furnish 
all necessary information on standard clauses used and those 
applicable to particular circumstances. Concerning foreign 
trade especially with the American Republics, the Inter-American 
Commercial Arbitration Commission may be consulted. The 
American Arbitration Association and the International Cham- 
ber of Commerce are in a position to advise on arbitration mat- 
ters as they apply to foreign trade in general. In the case of 
some imported commodities, the import trade association has 
arbitration facilities generally used by suppliers and importers 
in that trade.” 
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ARBITRATION AND ITS POSSIBILITIES AND LIMITA- 
TIONS UNDER THE TAFT-HARTLEY LAW * 


SYLVAN GOTSHAL ** 


The initial publicity given to the Labor Management Relations 
Act, 1947, emphasized the Sections in the Act which provide for 
suits by or against labor organizations where a collective agree- 
ment has been violated, and those Sections which establish a pro- 
cedure for the securing of an injunction when strikes endanger 
the national health or safety. There has been little comment in 
the press or in commentaries concerning the Act about arbitra- 
tion and its possibilities and limitations under the new Labor 
Law. 

There is every reason to believe, however, that arbitration will 
assume a more important role under the Taft-Hartley Law, and 
that it will serve to settle as a final step in well organized griev- 
ance procedures an ever increasing number of industrial contro- 
versies. The purpose of this article, therefore, is to discuss some 
of the opportunities for arbitration under this new law and to 
point out a few of the limitations imposed upon it as a result of 
the Act. Possibilities and limitations which exist today may well 
be qualified by Court and National Labor Relations Board deci- 
sions in the stormy uncertain future immediately ahead of the 
Taft-Hartley Law. 


I 
POSSIBILITIES FOR ARBITRATION UNDER THE NEW LAW 


A. Before parties enter into a definite collective agreement. At 
this point of employer-employee relationship the parties are only 
under the obligation to bargain collectively because no contract 
has been formulated and no grievance procedure has been estab- 
lished. Failure by either party to bargain collectively would 
amount to an “unfair labor practice” as set forth in Section 8 of 


* Ed. Further discussion of this subject is contemplated in future issues 
of the JOURNAL. Next issue will carry an article by Albert J. Woll, labor- 
counsel for American Federation of Labor unions. 

** Member of the law firm, Weil, Gotshal and Manges, New York City. 
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the Act, and would immediately fall within the jurisdiction of 
the National Labor Relations Board. 

However, if the parties disagree during the discussions which 
are part of the transaction of a collective agreement and this 
disagreement does not concern anything that would amount to 
an “unfair labor practice” there is nothing under the Taft- 
Hartley Law which would prevent the parties from submitting 
specifically the point in disagreement to an arbitrator of their 
own choice. In fact, such procedure would meet with favor under 
Section 201 of the Act which makes it “the policy of the United 
States” for labor and management to mediate, conciliate, or arbi- 
trate such disputes. Matters which could properly be submitted 
to arbitration at this stage would be disagreements concerning 
general contract questions, such as amount of wages to be paid 
or what working conditions should prevail in the industrial plant, 
or questions concerning duties of employees and their seniority. 

B. During the existence of a collective agreement. In this 
stage of employer-employee relationship the parties have reached 
an agreement as to wages, hours, etc. and the question is “can 
arbitration properly take its place in settling grievances which 
arise under the contract according to the provisions of the Taft- 
Hartley Law?” 

Section 201 of Title II of the Labor Management Relations 
Act, 1947, states that “it is the policy of the United States 
that the settlement of issues between employers and employees 
through collective bargaining may be advanced by making avail- 
able full and adequate governmental facilities for conciliation, 
mediation and voluntary arbitration to aid and encourage em- 
ployers and the representatives of their employees to reach and 
maintain agreements concerning rates of pay, hours and working 
conditions and to make all reasonable efforts to settle their dif- 
ferences by mutual agreement... .” 

The Act, of course, does not require that labor and manage- 
ment employ such amicable methods of adjustment. In fact, the 
Federal Mediation and Conciliation Service which the new law 
designates as the agency to carry out this policy of the United 
States is merely empowered to promote and advance the use of 
these modes of settlement, but it cannot, in any instance, insist 
upon such settlement. With such limited authority, the Service 
becomes an advisory group, depending entirely upon the desires 
of the parties to any given dispute for its degree of effectiveness. 
Such limitation upon the Federal Mediation and Conciliation 
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Service is good and necessary unless we are to embark upon the 
road which leads to compulsory settlement by the Government 
of private disputes. 

The Taft-Hartley Law does, however, leave the door wide open 
for management and labor to formulate their own grievance 
procedure, and to establish any number of steps in such pro- 
cedure up to, and including, voluntary arbitration. This means 
that a collective agreement can include private arbitration pro- 
visions, or that it could refer to an arbitration to be held accord- 
ing to the rules of the American Arbitration Association, or ac- 
cording to any rules maintained by the new Conciliation Service. 
In other words, the new Labor Law has done nothing to basically 
restrict the rights of management and labor to meet and decide 
for themselves how their disputes and grievances shall be settled. 

Practically speaking, it would be quite impossible to settle 
every minor industrial grievance in Federal Court under the pro- 
visions of the new law which authorize suit for violations of con- 
tracts. Management and labor have generally agreed that every 
contract between them should have a grievance procedure, and 
almost every written contract has such provisions. It does not 
seem likely that the new power to sue granted by the Taft- 
Hartley Law will greatly change the attitude of our industrialists 
and labor leaders toward the need for an effective grievance pro- 
cedure which includes voluntary arbitration as its final step. It 
does seem likely though that unions will be particularly anxious 
to avoid the institution of civil suits against them, and that they 
will insist now more than ever before that proper arbitration 
provisions be included in contracts which will act as safeguards 
against damage suits in federal court. 

Management, on the other hand, though well aware of its new 
right to sue unions for violations of labor agreements, should also 
realize that it won’t be practical or economical to bring suit in a 
Federal Court for the thousands of minor grievances which arise 
every day over the interpretation of bargaining agreements. It 
would seem likely that management will continue to want arbi- 
tration of grievances which amount to interpretations of con- 
tracts, or to adjustments thereunder, but that management might 
try to retain its right to sue whenever there has been an active 
violation of a contract which has caused an extensive work stop- 
page and considerable damages. President Truman in his veto 
message to Congress regarding the new Labor Law, stated: “The 
Bill would invite unions to sue employers in the Courts regarding 
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the thousands of minor grievances which arise every day over the 
interpretation of bargaining agreements. Employers are likely 
to be besieged by a multiplicity of minor suits, since management 
necessarily must take the initiative in applying the terms of 
agreements.” If the President is correct in this assumption, then 
management will certainly want to include provisions to protect 
itself against this possibility and that can best be done by in- 
corporating an arbitration clause into its contracts with labor. 

The Taft-Hartley Law in Section 9-a gives any “individual 
employee or group of employees the right at any time to present 
grievances to their employer and to have such grievances ad- 
justed, without the intervention of the bargaining representative, 
as long as the adjustment is not inconsistent with the terms of the 
collective bargaining contract or agreement in effect.” 

This provision was also included in the Wagner Act as fol- 
lows: “Any individual employee or group of employees shall 
have the right at any time to present grievances to their em- 
ployer.” In 1943 North American Aviation, Inc. allowed its in- 
dividual employees under this provision in the Wagner Act to 
present any grievance to it, to press the same to settlement, and 
where no agreement could be reached, the Company would agree 
to submit the matter to arbitration. The Union claimed that this 
action on the part of the Company violated the collective agree- 
ment and amounted to an unfair labor practice, and, therefore, 
filed a complaint against the Company with the National Labor 
Relations Board. The N.L.R.B. issued a cease and desist order 
against the Company instructing that this procedure be dis- 
continued. The Company refused to comply with the Board’s 
order so the Board promptly filed an action for enforcement of 
its order in the Ninth Circuit Court of Appeals. In that case, 
National Labor Relations Board v. North American Aviation, 
Inc., 186 Fed. 2nd 898, the Court set aside the order of the 
N.L.R.B. stating: “It may be that the lawmakers in blazing a 
course for collective bargaining also had in mind the preservation 
of the individual right of protest as well as the benefits that 
logically flow from an understanding between employer and em- 
ploye.” After this case was decided the General Counsel for 
N.L.R.B. issued an opinion interpreting Section 9-a of the 
Wagner Act. He stated that an employee or group of employees 
could present grievances to their employer but that they could 
not negotiate or deal with an employer regarding the settlement 
of their grievances. 
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The new Labor Law, however, in very definite terms now gives 
the individual employee the right to present his claim and to 
prosecute it to a final settlement so long as the settlement will not 
be contrary to the collective agreement and so long as the bar- 
gaining representative is allowed to sit in on the final adjustment 
of the grievance. This means that an individual employee can 
handle his own grievance whenever he feels that the Union’s 
representatives are not properly presenting his grievance or 
when he feels that the Union has traded off his grievance for the 
settlement of some other matter. Many questions in this respect 
will have to be answered by the Courts and the N.L.R.B., such 
as whether or not two grievance procedures will be necessary in 
every labor contract, one for grievances presented by the Union 
and one for grievances presented by an individual, or whether 
the one procedure will apply equally to both instances. At any 
rate, there is definitely established a new possibility for arbitra- 
tion of labor disputes, and it will be interesting to watch just how 
this rather complicated procedure will work out. 

Section 10-k of the new law seems to make the National Labor 
Relations Board the compulsory arbitrator of jurisdictional dis- 
putes, but still allows the parties to settle such disputes by 
voluntary means, but in the relatively short time of ten days after 
notice that a charge has been filed with the National Labor Rela- 
tions Board. President Truman in his veto message stated: 
“The Bill would require the Board to determine jurisdictional 
disputes over work tasks instead of using arbitration, the ac- 
cepted traditional method of settling such disputes.” It would 
seem, however, that the Taft-Hartley Law, as written, preserves 
the right of arbitration of jurisdictional disputes but allows the 
parties only ten days to voluntarily adjust their differences, and 
then the law requires compulsory arbitration of the dispute by 
the Board. 

C. National emergencies. Perhaps, the most important sections 
of the entire Taft-Hartley Law are Sections 206-210, because 
these sections are designed to halt threatened or actual strikes or 
lockouts which affect entire industries, and thereby imperil the 
national health or safety. Arbitration as a method of settlement 
is not specifically referred to in these sections of the law, but the 
remedy for these situations is certainly, initially, arbitration 
procedure. 

Whenever the President of the United States is of the opinion 
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that a threatened or actual strike or lockout will have the effect 
referred to above, he is allowed by the law to appoint a Board of 
Inquiry to inquire into the issues involved in the disputes, and 
he is authorized to order this Board to report to him on the matter 
within such time as he shall prescribe. This Board cannot make 
any recommendations, nor can it render an award, but it can sit 
and act in any place within the United States, and it can hold such 
hearings as it deems necessary or proper to ascertain the facts 
with respect to the causes and circumstances of the dispute. This 
entire procedure is nothing more than an arbitration minus the 
ability of the Board of Inquiry to render an award. 

After the report is rendered to the President, he can then direct 
the Attorney General to petition for an injunction, and if such 
injunction is granted by the Court, the Board of Inquiry is then 
reconvened, and it continues in its fact finding capacity, report- 
ing after sixty days to the President _ on the relative posi- 
tions of the parties. 

Section 209-a of the Act makes it the duty of the parties en- 
joined by order of Court to use the sixty day “cooling off period” 
in efforts to adjust their differences with the assistance of the 
Federal Mediation and Conciliation Service. Here again, arbitra- 
tion could be used to settle a dispute which is threatening the 
national health and safety. 

D. Welfare funds. Section 302 of the Taft-Hartley Law es- 
tablishes a procedure for the administration of employee welfare 
funds. This section provides that the money in such funds shall 
be held in trust to pay for medical or hospital care of employees, 
for pensions on retirement or death of employees, and for other 
standard employee benefits. These funds are to be administered 
equally by employers and employees. The Act requires that there 
shall be appointed by the parties an impartial umpire to de- 
cide any dispute or deadlocks in the administration of the funds 
involved. 

Here again, is a new field for labor arbitration. The parties 
who establish the fund are given the right to jointly appoint the 
neutral umpire, but in the event they cannot agree upon this 
neutral person within a reasonable time then the United States 
District Court having jurisdiction in the matter can appoint the 
neutral umpire for the fund. Arbitration of disputes in this cate- 
gory will be of vital importance to both labor and management. 
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II 
LIMITATIONS UPON ARBITRATION UNDER THE NEW LAW 


In the first section of this Article, it was mentioned that there 
are no express provisions in the Labor Management Relations 
Act, 1947, prohibiting or limiting the right of labor and manage- 
ment to submit specific matters to arbitration, or to include arbi- 
tration agreements in their contracts. There are, however, cer- 
tain limitations upon arbitration that can be implied from various 
sections of the new Act. 

A. Although Section 201 of the Taft-Hartley Law states that 
it is the policy of the United States that the settlement of the 
issues between employers and employees through collective bar- 
gaining may be advanced by making available full and adequate 
governmental facilities for conciliation, mediation and voluntary 
arbitration, it is noteworthy that Section 203 which defines the 
“functions of the Federal Mediation and Conciliation Service” 
speaks only of conciliation and mediation as techniques to aid in 
the settlement of labor disputes. This would certainly mean that 
the Federal Service will use every possible mediation and con- 
ciliation method before suggesting arbitration to the parties. Of 
course, it is only proper that the parties should be given every 
opportunity to settle their own disputes, but it is strange that 
arbitration is not mentioned by name in Section 203. It is re- 
ferred to generally, however, in Section 203-c—“if the director 
is not able to bring the parties to agreement by conciliation 
within a reasonable time he shall then seek to induce the parties 
voluntarily to seek “other means” of settling the dispute without 
resorting to strike, lockouts or other coercion. .. .” 

This limitation simply results from close examination of the 
language in the Act and, in reality, the Federal Service has 
organized a National Panel of Arbitrators, and will probably 
suggest arbitration as a last possible step in settling disputes. 
Section 203 merely refers to the Federal Services’ functions, and 
does not thereby limit the parties in any private agreements to 
arbitrate. The only probable effect will be that the Service will 
have to first use every device of mediation and conciliation to 
settle controversies and then, as a last resort, use the possibility 
of arbitration. It may be that by such time the parties will have 
become immune to suggestions by the Service and will feel less 
inclined to accept the last possibility which would be arbitration. 
Since the great majority of disputes will probably be settled with- 
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out the intervention of the Federal Service, and since the Act 
specifically instructs the Federal Service to limit its functions to 
disputes which would have only a major effect on interstate com- 
merce, this limitation partially restricts arbitration in only a 
small percentage of the cases, numerically speaking. 

B. Section 301 of the Taft-Hartley Law authorizes suits for 
violations of contracts between an employer and a labor organiza- 
tion which represents employees in an industry affecting com- 
merce. The Federal District Courts having jurisdiction of the 
parties, without respect to the amount in controversy or without 
regard to the citizenship of the parties, are empowered by the 
Act to entertain such matters. But Section 3 of the United States 
Arbitration Act, empowers the federal courts to stay proceedings 
in those courts in any matter wherein the issue involved is refer- 
able to arbitration under an agreement in writing which pro- 
vides for arbitration. The question therefore arises—‘“does an 
arbitration clause in a labor contract limit the ability of the 
parties to the contract to sue in Federal Court for violations of 
the contract under Section 301 of the Taft-Hartley Law. 

Since there have been no decisions to date concerning this 
question under the Taft-Hartley Law, it is only possible to 
speculate as to what the courts will do when cases under Section 
301 are filed and when the contract involved contains an arbitra- 
tion clause. This same question has arisen, however, in suits 
filed under the Fair Labor Standards Act of 1938 by employees to 
collect unpaid overtime wages from their employers. The U. S. 
Third Circuit Court of Appeals in two recent cases has ordered 
a stay of proceedings in suits of this nature when the contract of 
employment between the parties to the suit contained an arbitra- 
tion clause. Donahue v. Susquehanna Collieries Co., 188 F. 2d 3 
(1943) ; Watkins v. Hudson Coal Co., 151 F. 2d 311 (1945). The 
Sixth Circuit Court of Appeals, however, in Gatliff Coal Co. v. 
Cox, 142 F. 2d 876 (1944), took issue with the Third Circuit 
Court’s decision in the Donahue case, swpra, and denied a stay of 
proceedings in a somewhat similar case by stating that contracts 
of employment are expressly excluded from the Federal Arbitra- 
tion Act by section 1 of that Act, and that stay orders under 
Section 3 of the Act should not be granted in suits involving con- 
tracts of employment. The Supreme Court of the United States 
may have intended to resolve the question in favor of the Third 
Circuit Court of Appeals when it denied certiorari in Watkins v. 
Hudson Coal Co., 327 U.S. 777 (1946). 
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If the courts follow the reasoning of the Donahue and Watkins 
cases, supra, in cases filed under Section 301 of the Taft-Hartley 
Act, the result will be that arbitration clauses in bargaining 
agreements will operate to stay suits filed in the federal courts 
until arbitrations can be held. This result would not be contrary 
to the Congressional purpose which prompted the inclusion of 
Section 301 in the Act. It would in fact, give impetus to the 
“policy of the United States” set forth in Section 201 of the Act. 
However, until the decision in the Gatliff Coal Co. case is defi- 
nitely accepted or disposed of by the courts in general, our ques- 
tion under the Taft-Hartley Law cannot be accurately resolved. 

It is all too clear however, that the possible judicial acceptance 
of the Donahue and Watkins decisions might act as a limitation 
in some instances upon the inclusion of arbitration provisions in 
bargaining agreements. It may well be that some companies, or 
some unions, will refuse to include arbitration provisions in their 
contracts because they might consider it absolutely necessary to 
preserve unhampered the right to sue in federal court for con- 
tract violations. It would seem more reasonable, however, that 
this development under Section 301 of the Act would require only 
that the parties to labor contracts become more conscious of their 
arbitration agreements, and that consequently they should submit 
such agreements to a thorough analysis before including them in 
the contract. On the other hand, such a decision by the courts 
will prove to be a distinct advantage for those companies and 
unions which desire to insure against the possibility of countless 
federal actions, by agreeing in advance to settle all disputes 
within the industry itself. 


CONCLUSION 


It seems evident from the above that the authors of the Taft- 
Hartley Law clearly intended to preserve for the parties to labor 
agreements the right to stipulate their own methods of settling 
any disputes which might arise under their contract. Congress, 
though under terrific pressure from all sides, wrote a stringent 
law, but still recognized that this is a nation of free enterprise 
and retained for industry and labor the privilege of adjusting 
grievances under contracts, or disputes before an agreement has 
been reached, by the democratic processes of mediation, concilia- 
tion and voluntary arbitration. 

The machinery for all three of these voluntary procedures is 
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well established. As for arbitration, it should certainly take its 
rightful place in every grievance procedure, and it should become 
the final safeguard of management’s and labor’s right to adjust 
their difficulties according to their own agreements. 

The limitations referred to in this Article are really nominal 
restrictions on the ability to arbitrate. They aren’t obstacles to 
enjoin intelligent management and labor from settling industrial 
matters within the industry itself without the necessity of apply- 
ing to a Government Board of the Federal Courts for a settlement 
that will inevitably result in ill-feeling between the parties. As I 
mentioned previously all of the possibilities and limitations re- 
ferred to in this Article are subject to change through interpre- 
tations by the National Labor Relations Board, the Federal 
Mediation and Conciliation Service and by the decisions of our 
Federal Court system. 





THERE’S MORE TO IT THAN MEETS THE EYE 
IRVING T. BERGMAN * 


Those who write in selected fields for publication usually at- 
tempt a scholarly approach to their articles by reference to the 
works of noted and accepted authors on the subject, by tracing 
its evolution and by citing case history. Such perfection should 
be achieved only through long arduous study and research with 
accurate expression of the findings. Pending the final printing, 
many every day experiences are lost which, if brought to light, 
could be examined and probed with an eye to a solution which 
would be gleaned from more erudite discussions of the problems. 

Thus, we may approach this discourse, motivated by desire 
only for exposure to the daily realities of Labor Relation prob- 
lems. Our readers may thereby be provoked, however, to achieve 
a higher degree of learning which will penetrate beyond exposure 
to immersion. For such, there can best be recommended a close 
study of existing laws and a careful perusal of all available texts 
which deal with growth of the Trade Union Movement, trends in 
employer-employee relations and methods of dealing wth Labor 
Management problems. Diligence alone, however, will not make 
a difficult path easy for a stranger unless experience too is present 
to guide the unwary traveler. 





* Counsel, Board of Mediation, Department of Labor, State of New York. 
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This rather lengthy foreword and statement of a humble phi- 
losophy may be excused, perhaps, by the purpose of this article. 
It is hoped that a novel if not new approach is hereby opened to 
the uninitiated. 

The Arbitration Journal, 1947, p. 183 cites a case which is note- 
worthy. I refer to Ketchum & Co. Inc. v. Allied Trades Council, 
N.Y.L.J. March 14, 1947, p. 1012, Eder, J. which deals with the 
discharge of an employee, allegedly for just cause where, by the 
provisions of the contract, the employee may appeal his discharge 
upon 3 days notice in writing to the employer. Having failed to 
give such notice of appeal, the right to arbitrate the discharge 
was lost. The union insisted that the time limitation was a mere 
technicality which should not defeat the real purpose of the 
section of the contract. The court disagreed. The learned judge 
in his opinion construed the time limitation as a statute of limi- 
tations; the provision a matter of substance dealing with con- 
tract rights: “If this provision could be ignored, why not other 
provisions of the contract?” 

To the newcomer in our field, dealing with labor relations, this 
would appear to be a perfectly sound conclusion, a principle to 
be mindful of in the negotiation of contracts. It might even be 
said that the road should not be difficult to travel with such land- 
marks as guides. And then came another case, Jn Re: Rabinowitz 
(Union News Co.) reported in the N.Y.L.J. October 23, 1947 on 
p. 988 and the decision of Mr. Justice Cohalan on the same issue. 
Here the contract provided for 5 days’ notice of arbitration to the 
employer who argued that no notice had been received within the 
allotted time. Although the union argued that demand for arbi- 
tration had been made within the time limit, the court skirted this 
controversy by stating that the 5 day limitation for appealing the 
discharge was not at all a statute of limitations. Since the em- 
ployer had not been prejudiced by the delay, the motion for arbi- 
tration was considered by the court to be a sufficient demand al- 
though it was made more than 5 days after the date of discharge 
of the employee. 

Now, of course, while this may be confusing to the layman, I 
can hear learned counsel who venture into this field for the first 
time say, “Why this looks just like any other legal controversy 
in our general practice.” To the extent that contracts are not 
always susceptible of identical interpretation, to the extent that 
unfavorable decisions may give rise to appeals and consideration 
of legal technicalities, this may be true. But, what happens be- 
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tween the warring parties while the idiosyncrasies of the law are 
being untangled? 

These cases have not been referred to in order to prepare for 
a scholarly dissertation on the law nor to discuss the merits 
thereof but to raise a question of paramount importance, namely: 
May harmonious relations between employer and employee, or 
union if you choose, follow from strict interpretation of contract 
provisions, or may harmony best be obtained through considera- 
tion, from a practical point of view, of the niceties of the situa- 
tion? Of these choices, a tribunal has already been provided for 
the former. A field day may be had in the duly constituted courts 
with the attendant legal pyrotechnics all the way from the lowest 
courts through the appelate courts to the court of last resort. But 
what of the latter! What recourse is there for parties who are 
mindful of practical necessity although not unmindful of the 
value of contractual obligations. One need only read the news- 
papers to know that the procedures of both mediation which 
calls for compromise by the parties, or, arbitration and a third 
party decision binding on parties to the arbitration, are useful 
and available. 

Lest I be accused of heresy, I must forthwith acknowledge the 
unquestionable advisability of having written contracts to ex- 
press the agreements negotiated by the parties and to provide 
the basis for their life together under the contract. Nevertheless, 
who can contrive a wording so all inclusive, so flexible and so 
clear as to cover all the circumstances which may be created 
during the life of a contract. These may be drastic economic 
changes, a trend toward new or different sociological concepts, 
new production methods, discovery of new materials and, most 
important, the unpredictable reaction of human nature. 

Have there been labor disputes which arise merely from the 
reaction of a large group of employees within a plant over a 
fancied injustice to a fellow worker, uninspired by union leader- 
ship? If such cases exist, how may we treat them? Are there 
clauses in a contract, capable of enforcement, which will bridle 
rising passions without leaving a residue of bitterness which 
will quickly be manifested in the quantity and quality of work 
produced? Usually, the answer is “no”! Here, then, is the op- 
portunity for mediation; an opportunity to express feelings and 
search for a solution; time and atmosphere within which to 
temper aroused feelings of both employees and employers (lest 
we forget, the employer may have been irritated by what he 
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considers an unprovoked assault) and a process by which to ar- 
rive at a terminal point. This point may be reached by a compro- 
mise between the parties during mediation or may be reached by 
agreement of the parties to accept arbitration as an alternative 
to economic warfare. 

And now, a new quandary; how shall we reach this haven of 
relief and how shall we conduct ourselves within it? The new- 
comer need not be embarrassed by a sense of loneliness at this 
stage. I recall mediation sessions at which I have noted, and 
others which have been related to me by members of our staff, 
instances where attorneys, for both unions and employers, well 
learned in the laws affecting labor relations, were not alert to 
the techniques required for successful mediation. This is equally 
true of arbitration wherein the inexperienced may be confused by 
the outward cloak of legal origin provided by the Civil Practice 
Act in this state and the easy informality of the proceeding 
which affords the parties opportunity for full expression of the 
facts concluding in a sensible decision founded on the basic ele- 
ments of equity and justice. 

General practitioners find themselves thus embroiled for the 
first time because many clients hitherto free of union organiza- 
tion have acquired labor relations problems. To them, the court 
as a tribunal and literal adherence to legal process may seem to 
provide the only effective remedy. 

They may revise or modify this conclusion, however, in the 
light of benefits which may be gained through a more liberal 
approach. The result in a particular case may not be prevented 
or established the more whether the hearers wear black robes or 
business suits. 





VOLUNTARY DETERMINATION OF COLLECTIVE 
BARGAINING AGENCY 


J. NOBLE BRADEN * 


Recent news stories, including an announcement from Wash- 
ington by the National Labor Relations Board, have directed 
attention to the use of agencies other than the Board for the 
determination of the collective bargaining agency by employees. 


* Tribunal Vice President, American Arbitration Association; lecturer, 
Industrial Arbitration, Graduate School of Business Administration, N. Y. 
University. 
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More than ten years ago, the American Arbitration Associa- 
tion was first requested to administer such determinations by 
mutual agreement of the parties. The process is well within the 
objects of the Association, for such a determination is the settle- 
ment of a dispute by ascertaining the facts. 

Among the well-known companies and unions that have used 
the services of the Association are The Metropolitan Opera As- 
sociation, The National Broadcasting Company, The Columbia 
Broadcasting System, The Prudential Life Insurance Company, 
The Metropolitan Life Insurance Company, The John Hancock 
Mutual Life Insurance Company, and The Pan American Air- 
ways. Among the unions have been The American Federation of 
Radio Artists (AFL), The American Guild of Musical Artists 
(AFL), The United Office and Professional Workers (CIO), 
United Electrical, Radio and Machine Workers (CIO), The In- 
ternational Association of Machinists (AFL), The United Textile 
Workers (AFL), and the United Steelworkers of America (CIO). 


ACCEPTED METHODS 


Voluntary agreement, as in any arbitration, is the essential 
requirement of any method used in obtaining a determination. 
Experience has shown that any of the following three methods 
has accomplished satisfactory results. The Association does not 
limit the parties to these methods but will undertake to ad- 
minister any other method, that is mutually agreeable to the 
parties, satisfactory to the member of the National Panel who 
is designated to serve, and assures an impartial determination. 


COMPARISON OF RECORDS 


The parties, usually two, a company and union, agree in writ- 
ing that the question of whether a majority of the employees 
desire to be represented in collective bargaining by the union, 
shall be determined by a check and comparison of the payroll or 
employees’ records of the company with the membership cards, 
dues records or other agreed upon record or records of the union. 
The comparison is made by a member of the National Panel of 
Arbitrators appointed by the Association to ascertain the per- 
centage of the employees who are members of the union. To 
expedite the proceeding the practice of submitting a list of panel 
members to the parties followed under the Labor Arbitration 
Rules is usually waived. 
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The records used may vary. The parties, however, must agree 
upon the records to be used and the arbitrator must be satisfied 
with the accuracy and sufficiency of the records selected in order 
that he may fulfill his obligation to make an accurate certification 
of his findings. Some examples may be helpful :—In one instance, 
a company submitted the signed payroll for a specified week, 
agreed upon by both parties, and the union submitted the signed 
application cards of its members. In another instance, the com- 
pany’s records were the personnel cards of the employees and the 
union’s records were the dues deduction cards signed by the em- 
ployes authorizing the company to deduct union dues and pay 
them to the union. On one occasion, an arbitrator was not satis- 
fied with the sufficiency of the application cards submitted by 
the union and asked that the union also submit its books to show 
that the applicant had paid an initiation fee or dues or otherwise 
confirmed his membership. 


BALLOT BY MAIL 


When a company operates in several localities, the question 
arises as to whether a determination shall be conducted in each 
branch separately or whether it may be done on a wider and more 
expeditious basis. Balloting by mail appears to be the answer. 

Under this method, a letter is forwarded to each employee of 
the company, advising him of the agreement of the company and 
the union to have a vote taken to determine whether the em- 
ployees desire the union to represent them in collective bargain- 
ing. This letter is sent by the Association to a list of employees 
supplied by the company and agreed upon by the union, and it is 
accompanied by a ballot and an opaque, return envelope addressed 
to the Association. 

The employee is requested to mark a cross in the square under 
the heading in which he desires to have his vote recorded and to 
return the ballot within a given number of days in the self- 
addressed envelope. He is assured of the privacy of his vote. 

On the indicated date, the arbitrator supervises the opening of 
the envelopes and counts the votes. The parties may agree to 
have representatives present at the count. The arbitrator makes 
a formal finding in writing certifying the result. 

This method is obviously more costly than the first method as 
it entails the printing of the letter, envelopes and ballots, and 
there is the clerical expense of mailing and postage. 
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In one instance, by agreement between the John Hancock 
Mutual Life Insurance Company and the United Office and Pro- 
fessional Workers (CIO), approximately five thousand ballots 
were mailed. 


ELECTION BOOTH AND BALLOT BOX 


Election Day, with which every American is familiar, provides 
the pattern for the third method. 

The parties agree in writing that an election to determine the 
bargaining agent shall be held at the plant or in some suitable, 
adjacent place to accord every employee in the agreed upon unit 
the opportunity to cast a ballot. Notice of the election is approved 
and posted in the plant. A ballot is prepared and a list of em- 
ployees is agreed upon to be used as the voting list. A member 
of the National Panel is designated and on the day and at the 
hour fixed the balloting begins. 

A suitable enclosure or enclosures—voting booths—are pro- 
vided, together with a ballot box. Each side appoints representa- 
tives to be present as watchers. The arbitrator is present with 
a member of the staff of the Association as clerk. Each employee 
is identified and checked on the voting list, and having been 
identified is given a ballot to mark in the booth and deposit in 
the ballot box. 

The right of an employee to vote is at times questioned, gen- 
erally on the grounds that he is not entitled to vote under the 
terms of the agreement between the company and the union. 
The questions most frequently raised are whether he is within 
the described bargaining unit or is a regular employee. 

If a voter is challenged, the arbitrator has two courses of action 
to pursue. He may hear and determine the merits of the chal- 
lenge at once and then permit or refuse to permit the employee 
to cast a vote, or he may permit the employee to vote but direct 
that the ballot be folded so the vote cast may not be seen and the 
ballot handed directly to the arbitrator who will then insert it in 
an opaque envelope, seal the envelope, and note on the outside 
thereof the name of the voter and the reason for the challenge. 
It is then deposited in the ballot box. When the box is opened, 
any such envelopes will be placed to one side and the count of the 
other ballots proceeds. When approximately two thirds of the bal- 
lots have been counted, if the result in the opinion of the arbi- 
trator appears to be close, the count is suspended and the chal- 
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lenge is determined. Whenever a challenge is overruled, the en- 
velope containing the ballot will be opened and the ballot placed 
among the uncounted ballots without the vote being seen. This is 
to assure the secrecy of the ballot. Whenever the challenge is 
sustained, the envelope will remain closed and become part of the 
file in the records of the Association. 

During the counting of the ballots, another type of challenge 
may be made. Some voters, despite instructions to mark a cross 
in the square under the heading in which they desire to have their 
vote recorded will fail to carry out the instructions and mark or 
write upon the ballot in a manner that may give rise to doubt as 
to their intention or arouse suspicion as to their purpose. The 
arbitrator is then called upon to decide whether or not such bal- 
lots shall be marked void or shall be counted. Any disputed bal- 
lots should be placed aside, but the ruling in regard to them may 
wait until the end of the count because the identity of the voter 
is unknown. If the count is not close, such ballots need not be 
counted at all. If the count is close, then both parties should be 
afforded an opportunity to state their views to the arbitrator in 
regard to the validity of such ballots. 

When the time fixed for the election has expired, the arbitrator 
declares the polls closed and then counts the ballots. When the 
count is completed, the arbitrator announces the result and then 
proceeds within the next day or two to prepare a formal finding, 
certifying the result of the balloting, duplicate originals of the 
findings and certifications are sent by the Association to each 
party. 


THE BALLOT 


The ballot may include not only spaces for the voter to indicate 
as to whether one union is desired as the bargaining agent, but 
may also include space for the name of another union as well. 
In such instances, three squares are provided for marking so 
that the employee may indicate which of two unions he desires 
as the bargaining agent or vote against representation by either 
of the named unions. 


COST 


The cost of a determination depends upon the method agreed 
upon and the number of employees who are entitled to vote. The 
minimum administrative fee is that fixed by the Voluntary Labor 
Arbitration Rules, namely, twenty-five dollars from each party. 
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Such fee would cover a determination involving no more than one 
hundred employees at one place. If the proceeding necessitated 
more than one meeting, an additional twenty-five dollars is 
charged. If the number of employees involved is over one hun- 
dred and no more than one thousand, the administrative fee is 
one hundred dollars to each party. Where the number of em- 
ployees exceeds one thousand, the fee charged each party is five 
cents for each additional employee over one thousand. All ex- 
penses such as printing, mailing, use of special voting facilities, 
are chargeable to the parties in equal shares or as they may 
mutually agree. 


THE TAFT-HARTLEY ACT ON ELECTIONS 


The Taft-Hartley Act provides for five possible uses of the 
elective process; (1) an election to determine a collective bargain- 
ing agent (Section 9c) ; (2) an election to determine whether or 
not a previously designated agent no longer represents a majority 
of the employees in a unit (Section 9c); (3) an election to de- 
termine whether or not the employees desire to require member- 
ship in the union as a condition of employment (Section Qe) ; 
(4) an election to rescind such an arrangement (Section 9e) ; and 
(5) an election to consider an employer’s offer of settlement 
(Section 209). 

Section 9c of the Act, in addition to providing that an election 
shall be held to determine a collective bargaining agent or to 
rescind such a designation, further provides that a consent elec- 
tion may be held for this purpose, and the right of the parties to 
arrange for a voluntary determination of the collective bargain- 
ing agency or the revocation thereof is permitted. There is no 
such provision in Sections 9e or 209, and it would therefore ap- 
pear that a consent election or a voluntary determination process 
under these Sections may not be permissible. 


* * * a 


Management and union have concurred in the commendation 
of voluntary arbitration and the voluntary use of the arbitral 
process as indicated by the large majority of collective bargain- 
ing agreements that provide for the use of voluntary arbitration. 
Good labor relations depend upon the building of mutual confi- 
dence. A voluntary agreement to use the American way, the elec- 
tive process, to determine a collective bargaining agency will un- 
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doubtedly do much to further a better understanding between 
labor and management and promote the process of getting along 
together. 





NEWS AND NOTES 


Does Your Arbitration Clause Say What You Mean? In its file 
of arbitration clauses, the American Arbitration Association has 
assembled hundreds of provisions for arbitration sent in by the 
parties to collective bargaining agreements and commercial con- 
tracts. Some of these clauses are good; some are bad. Some are 
full of loopholes and wide open to misinterpretation; some are 
tight and dispute-proof. Some are general; some are limited or 
restricted. 

Since the drawing or evaluating of such clauses is not one of 
the functions of the Association, the purpose behind its as- 
sembling of these arbitration clauses is one of pre-determining 
the nature and extent of the services the Association may be 
required to render under them—when, where, what. 

For the benefit of contract drafters, Arbitration Journal will 
publish from time to time examples of good clauses, as well as 
bad ones, in order that parties may benefit, or beware, as the case 
may be. 

The clause which follows is taken from the collective bargain- 
ing agreement entered into by The Atlantic Refining Company, of 
Philadelphia, and the Atlantic Employees’ Union. We think it is 
a good clause, and it is reproduced with the permission of the 
parties: 

(a) Any controversy which has not been settled by the griev- 
ance procedure described in paragraph IX, and which contro- 
versy is expressly stated by the terms of this Contract to be 
referable to arbitration, may, upon ten days’ notice of either 
party to the other, be submitted to arbitration under the Volun- 
tary Labor Arbitration Rules, then obtaining, of the American 
Arbitration Association, except that the issue in dispute shall be 
heard and settled by a panel of five arbitrators as stated in para- 
graphs (b) and (c) hereof. 

(b) The Arbitration Notice shall state precisely the contro- 
versy, refer to the particular paragraph of the Contract involved 
therein, and give the name and address of one arbitrator desig- 
nated by the notifying party. The party thus notified shall, 
within five days after the receipt of such notice, designate the 
second arbitrator and inform the other party of his name and 
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address. Failing to make known to the parties hereto some other 
person as such arbitrator, the President of the Company shall be 
deemed selected by it as an arbitrator, and the President of the 
Union shall be deemed selected by the Union as an arbitrator. 
Either party may notify the American Arbitration Association as 
to the arbitrators chosen by the parties. The three remaining 
arbitrators shall be chosen as follows: The American Arbitra- 
tion Association shall be requested by the party invoking the 
arbitration procedure to submit to each of the parties duplicate 
lists of the names of thirteen persons qualified and available to 
act as arbitrators. As soon as practicable, and in any event 
within five days from the receipt of such lists, the Union and the 
Company each shall have the right to strike five of such names 
from their respective lists, shall indicate the order of preference 
for the names remaining on such lists, and shall return such lists 
to the Association. The American Arbitration Association shall 
select the three remaining arbitrators from the names not stricken 
by either party. 

(c) A written statement of the issue or issues to be arbitrated 
shall be mutually agreed upon, signed by the parties, and sub- 
mitted to the panel of arbitrators before any evidence is sub- 
mitted ; and if the Company and Union fail to agree on such state- 
ment, the panel of arbitrators shall define the issue or issues 
before hearing any evidence on their merits. The panel of arbi- 
trators shall convene promptly, make a complete investigation of 
the issues, hold such meetings as may be deemed necessary, and 
shall render their decision as required by said Rules, sending a 
signed copy thereof to the Union and to the Company. The parties 
agree that the decision or award of the majority of such arbi- 
trators shall be final and binding on each of the parties and that 
they shall abide thereby, subject to applicable laws, orders, rules 
and regulations of any Governmental agency having jurisdiction. 
In no event shall the same question or issue be the subject of 
arbitration more than once during the term of this Contract; and 
any dispute as to such fact shall be the first issue defined and 
determined in any arbitration proceeding. One-half of the ex- 
pense and any compensation incident to the services of the Asso- 
ciation and the arbitrators appointed by it shall be paid by the 
Company and one-half thereof by the Union. 


Survey of Attitudes Toward Labor Arbitration. A survey was 
conducted by the Labor-Management Committee of the St. Louis 
Junior Chamber of Commerce on the nature of the arbitration 
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process in industrial relations in the St. Louis, Missouri, area. A 
questionnaire was sent to ninety-three men living in the metro- 
politan St. Louis area who had served the War Labor Board 
either as Board or Panel members. In an effort to obtain a prac- 
tical evaluation of the arbitration process as well as suggestions 
for the improvement of arbitration as means of maintaining good 
labor-management relations, the report of twenty-eight pages 
issued by the Committee deals with various topics such as Per- 
manent or Special Arbitrator; single arbitrator or arbitration 
board—costs—the attitudes of the parties and techniques of pro- 
ceeding and factors impeding arbitration. Finally, suggestions 
for improving arbitration are presented as training conferences 
using “hypothetical disputes,’’ education or arbitration, its me- 
chanics, presentation of evidence, proper evaluation of all factors 
attendant to arbitration from the insertion of an arbitration 
clause to the arbitral decision. Finally, the effect of arbitration 
upon collective bargaining agreements has been considered as 
well as interesting proposals for a Labor-Management Citizens 
Committee. The Labor-Management Committee of the Junior 
Chamber of Commerce in a statement of January 2, 1948, is 
“adamantly opposed to compulsory arbitration but it does believe 
that voluntary arbitration can be effectively utilized.” 


Voluntary Industrial Arbitration in Military Occupied Countries. 
This Journal carried on p. 168 a note on the laws enacted in the 
American Zone of Occupation of Germany and in Japan, provid- 
ing for conciliation and arbitration machinery in labor contracts. 
Text of these laws are available on request at the AAA. New 
impetus is given to the development of voluntary labor-manage- 
ment arbitration in the U. S. Instructions to General Lucius D. 
Clay, United States Commander in Germany, on Military Policy 
in Germany, where it is said in Section V, Article 21: Economic 
Institutions, Paragraph G: “You will also permit the establish- 
ment of machinery for the voluntary settlement of industrial 
disputes.” A similar movement has been followed in Japan 
where Japanese labor has recently shown a greater willingness 
to arbitrate its differences with management. 
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EDUCATION 
ANTONIA HATVANY * 


With some oversimplification, people might be divided into 
two groups. Those who think the world is in a bad way and 
there is nothing that anyone can do about it and those who agree 
that the world is in a bad way, but feel convinced that some- 
thing can and must be done about it. 

The American Arbitration Association would never have been 
founded and could not operate were it not for this second group, 
who see in arbitration one of the important channels through 
which “something can be done.” Their thought is that arbitra- 
tion has a distinct place in the welfare of the world. Why? 
Because disputes, domestic or international, whether resulting 
only in minor nuisances or in atomic warfare, are destructive. 
The measure to which they may cause destruction has a vast 
range, but whether the thing that “burns you up” is an unim- 
portant quarrel or an atomic bomb, is actually a matter of 
nuance. 

Arbitration determines a dispute, without fighting; accord- 
ingly, it helps to preserve, rather than to destroy. What it may 
preserve, again covers a wide range—and may be temper, mer- 
chandise, goodwill, money and time, or human lives. 

It takes two to make a fight and it takes two to arbitrate. The 
mathematical chance, however, of finding two parties in a fight, 
both of whom want a clear-cut decision and prefer preservation 
to destruction, is slim. 

The ultimate aim of education in arbitration would, there- 
fore, appear to be—again in oversimplified terms—to increase 
the group of preservationists and decrease the group of 
destructionists. 

The principle of arbitration, whether in long-term educa- 
tional planning or in immediate application, is always the same. 
Two parties in dispute agree in advance to submit a difference 
to a third party in whom they both have confidence, and to 
accept his decision as final and binding. There may be innu- 
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merable variations as to how the two parties formulate their 
agreement, how they select the third party who is to decide the 
dispute—in fact, whether such third party is one person or 
several persons,—how they meet and present evidence and how 
the decision is rendered. There may or may not be outside 
pressure to force a party who has once agreed to this method 
to proceed in accordance with his agreement. The principle 
under any conditions remains the same: voluntary agreement 
to accept the decision of a third party, mutually agreed upon, 
as a final and binding determination of a dispute. 

In long-term planning for education in arbitration, a thorough 
understanding of the principle and practical illustrations of its 
applicability would seem to be the essential factors. 

The principle is so simple that it can be imparted to small 
children. The place to begin education in arbitration seems, 
therefore, to be in elementary schools. Here, its practical ap- 
plicability is to children’s quarrels. Illustrations as to its applica- 
bility in the world of adults, fit into various classes. An inter- 
esting study along these lines, made in 1944-’45, by a group of 
New York City teachers, showed how arbitration might first 
be incorporated in the time allotted for character training in 
the first year of elementary schools. Proceeding from here on 
through the next grades, it appeared that arbitration could be 
mentioned while acquainting children with the harbor of New 
York and with transportation in the city; in stories of children 
in other lands and particularly with reference to Latin America; 
in history classes and—in the higher grades—in connection 
with the development of the League of Nations and World 
Court, as well as in the first studies of the development of labor 
unions. 

Thus the basis would be laid for continued, more detailed and 
more technical references to arbitration in junior and senior 
high schools, and the same study also elaborates in detail the 
place of arbitration in these curricula. The suggestions include 
mention of arbitration in social studies (economics, economic 
geography, history, civics, etc.) commercial subjects (commer- 
cial law, commercial arithmetic) and general subjects (English, 
physical education, public speaking). 

Much of this falls into place easily and naturally, as soon as 
a teacher gains a good understanding of arbitration. 

The problem, then, that immediately arises, is that of “teach- 
ing the teacher.” In order that arbitration may be taught in 
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schools, it is evident that teachers must be familiar with it. 
An interesting and contructive beginning along these lines has 
been made by the State Teachers Colleges in New York State. 
The American Arbitration Association had a series of confer- 
ences, first with the Presidents of these institutions, then with 
representatives of the faculty, then with representatives of the 
student body and finally with a joint group; these pointed the 
way to the inclusion of arbitration both in the curricula and in 
practical application. 

In logical sequence, education in arbitration would follow 
through institutes of higher education of all types. Surveys on 
this subject, made at various intervals by the American Arbi- 
tration Association, showed a great deal of interest, quite gen- 
eral teaching of labor arbitration, in labor schools; a few very 
complete courses in law schools; some general references in 
classes in economics and business law; and a great need for out- 
lines, handbooks and source material. 

It is quite natural that at this stage education in arbitration 
becomes more varied and more complicated. As the student 
specializes for his future, the type of arbitration for which he 
expects to have immediate use, will be of interest for detailed 
study, whereas other types of arbitration may only be touched 
upon to supplement his general knowledge. 

If long-term planning for arbitration education prevailed and 
a generation grew up with a knowledge of arbitration, from its 
kindergarten days, then education in arbitration would accom- 
plish its purpose. The student graduates and steps into what- 
ever walk of life he is headed for, fully equipped to protect 
himself, as well as those who do business with him, from destruc- 
tive disputes. 

However, in the world of today, there is no generation that 
was brought up on arbitration. Education must, therefore, begin 
at all levels of knowledge and ignorance. As a result, interest 
and opposition, prejudice and enthusiasm, are met, along with 
a great mass of plain inertia. 

How to mobilize inertia, overcome prejudice and opposition 
and capitalize enthusiasm and interest, would seem to be the 
immediate emergency job for education in arbitration. 


1See Arbitration Journal, Vol. I, No. 2, “An Experiment in Community 
Self-Education” (Paul Fitzpatrick) and Arbitration Journal, Vol. I, No. 4, 
“Arbitration at the New York State Teachers College at Brockport” 
(Donald M. Tower). 











A LAW SCHOOL COURSE IN ARBITRATION 
KENNETH S. CARLSTON * 


Arbitration is a singularly hardy institution. Known in Greek ' 
and Roman law,” it has survived into our day. Despite lack of 
cultivation by our lawyers and law schools, it has constantly ex- 
panded in use. At the 1947 summer session of the University of 
Illinois College of Law an attempt was made to examine compre- 
hensively the nature of the arbitral process and its strength and 
limitations, both in the scene of domestic and of international 
controversy. 

The study of the institution of arbitration from the point of 
view of a comparative analysis of domestic and international law 
was distinctly an innovation and, it is felt, a useful one. The first 
half of the course comprised a study of the arbitral process under 
American statutes and decisions. When examined solely in the 
light of the hostile attitude of the common law,’ the students 
tended to be left with an impression of the strength and severity 
of judicial control and the resulting weakness—at law—of the 
arbitral process. But when the spotlight of investigation shifted 
to arbitration in international controversy, the inherent strength 
and flexibility of the process itself came to the fore. It was seen 
that through custom and precedent international arbitration had 
become subject to safeguards governing the conduct of the arbi- 
tration and the scope of the award so that it can justly be termed 
a judicial process.‘ 

No casebook text on arbitration under domestic law exists. 
Professor Sturges’ treatise on Commercial Arbitrations and 
Awards (1930) remains the comprehensive study in this field of 
law; but it is designed for the practitioner rather than the stu- 
dent. Miss Kellor’s Arbitration in Action (1941) was accordingly 
used as a textbook. In Miss Kellor’s words, it is intended for use 
by those “who want to know how, when and where to arbitrate 
disputes.” Though of a somewhat elementary level for law school 


* Professor of Law, University of Illinois. 

1 See Harrell, Public Arbitration in Athenian Law, (1936) 11 UNIVERSITY 
oF Missour!I STUDIEs 1. 

2 See GUERMANOFF, L’ExcEes De Pouvoir De L’ARBITRE (1929) 40, 41. 

8 Stemming from Lord Coke’s decision in Vynior’s Case in 1609, Y. B. 7 at 
fol. 1. 

4 See 7 Moore, INTERNATIONAL LAW DiGEsT (1906) sec. 1069; 5 COLLECTED 
PAPERS OF JOHN BASSETT MOORE (1944) 308. 
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study, when supplemented by lectures and citation to relevant 
case material bearing on the problems under discussion, it proved 
to be satisfactory. The simplicity and clarity of the text, the 
range of topics covered, and the earnest convictions and sincerity 
of the author apparent in the very language of her book, were of 
great teaching advantage. 

The minimizing of case materials had, indeed, a number of 
distinct advantages. It was possible in a limited time to cover a 
wide range of problems, answering not only how an arbitration 
is conducted and an award enforced, but also to consider the use- 
fulness of arbitration clauses in various connections, to draft a 
submission agreement, to analyze sample arbitration clauses and 
to study sample arbitration forms provided by the American 
Arbitration Association. The Association was in fact most help- 
ful and generous in supplying supplementary materials. A labor- 
atory arbitration such as was conducted at Yale Law School * 
would have been a most useful adjunct to the course, but this was 
an independent project of too great a magnitude to be included. 

The present writer’s volume The Process of International Arbi- 
tration was used as a text in the second part of the course. It 
was necessary to use the subject matter of this text with cir- 
cumspection, for it is designed primarily for advanced students 
and practitioners. However, by carefully selecting the sections 
for study and limiting them to those setting forth basic prin- 
ciples, it was found that the students experienced little difficulty. 

Studying international arbitration against the background of 
domestic arbitration not only served to provide a useful contrast, 
as above pointed out, but it in turn served as a background 
against which specialized domestic rules of judicial control could 
be examined. For example, different rules are applicable under 
domestic and international law as to waiver, by participation in 
the arbitration, of defects in the agreement to arbitrate. One 
question in the final examination required the student to state 
how an international arbitral award could be both more sus- 
ceptible to attack and less susceptible to attack than a domestic 
arbitration award. 

Concerning the need for courses on international arbitration 
the author has previously had occasion to state: 


“Particularly, education and training in the technique of 
international arbitration should be provided by educational 





5 James, An Arbitration Laboratory in Law School, (1947) 2 ARBITRATION 
JOURNAL 79. 
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institutions. It seems shocking that an instrument so valu- 
able to the preservation of peace between States and the pro- 
motion of their welfare should be practiced without educa- 
tional facilities devoted to its instruction and improvement.” ° 


The course was felt to be a success. The students acquired an 
awareness of the flexibility, usefulness and limitations of the 
arbitration process and arbitration clauses in agreements. The 
steps in the conduct of an arbitration were made a concrete 
reality through the use of actual forms, written exercise and 
classroom discussion. As future lawyers, it is believed that they 
will be more prone to resort to the arbitration process when it is 
feasible and advantageous. The stark clauses of their local arbi- 
tration statute will now carry meaning to them. Arbitration will 
be neither plaything nor panacea; it will be approached with an 
informed understanding and exercised with some measure of 
skill. Both the future lawyer and the future growth of arbitra- 
tion would benefit from a more widespread adoption of courses 
in arbitration in our law schools. 





NEWS AND NOTES 


Labor-Management School in New Jersey ends its First Term. 
An interesting venture has heen initiated at Botany Worsted 
Mills, in Passaic, New Jersey. There, in a school on Labor- 
Management relations, union shop stewards and supervisors 
studied side by side with company foremen and management 
officials. This comprehensive plan was conducted jointly by the 
Textile Workers Union of America, a Congress of Industrial 
Organizations affiliate, and one of the country’s largest textile 
manufacturers. In discussing precedents of grievance proce- 
dures, a recent release said: “Both sides are taught that the 
great majority of individual complaints arise from such human 
variables as health, temperament and social problems outside of 
the concern. The students are continually reminded that ‘work- 
ers don’t leave their personalities behind when they punch the 
time clock.’ ” 


Practice Arbitrations. Practice Arbitrations are taking their 
place in American education in American arbitration. A Prac- 


® CARLSTON, THE PROCESS OF INTERNATIONAL ARBITRATION (1947) 263. 
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tice Arbitration is the actual presentation of an arbitration pro- 
cedure from start to finish showing how a case is settled. It is 
usually put on by the staff of the Association and Panel arbi- 
trators and counsel for fictitious parties. The value of such 
‘live’ method of explaining arbitration by demonstrating it in 
action was proven at two recent sessions: 

A meeting on International Trade Arbitration was sponsored 
at the Yale Law School on October 20, 1947, by the Assembly of 
Municipal Court Judges of the State of Connecticut, in coopera- 
tion with the State Bar Association and the foreign trade divi- 
sion of the Connecticut Manufacturers Association. A practice 
arbitration based on an actual AAA foreign trade case was in- 
troduced by attorney A. O. Dawson, AAA Director, and by 
Herman M. Levy, Secretary of the New Haven County Bar Asso- 
ciation. The controversy raised such questions as to whether a 
force majeure clause relieves a shipper from his obligation to 
deliver and what damages, if any, the buyer may be entitled to 
where proof is offered that partial shipments were delivered to 
preferred customers. A demonstration of court procedure was 
also presented when an application was made to the court for a 
confirmation of the award and entry of judgment thereon. Par- 
ticipating in the arbitration were Hon. Patrick B. O’Sullivan, 
Judge of the Superior Court of Connecticut, members of the 
Connecticut Panel of the AAA, executives of the AAA and 
students of Yale Law School. 

The Alumni Association and National Institute of Credit spon- 
sored a practice arbitration in New York City, on October 21st. 
Case material from an AAA commercial arbitration was used 
(naturally, without the names of the parties) involving allow- 
ances claimed for alleged late delivery and quality imperfection 
of merchandise. Parties were represented by two members of 
the Alumni Association, credit managers for H. A. Caesar and 
William Iselin & Company. J. Noble Braden, AAA Vice Presi- 
dent, was ‘the voice of the arbitrator.’ The audience rendered the 
award which, interestingly enough, coincided with the award 
rendered in the actual AAA case. Paul Fitzpatrick and Martin 
Domke, AAA Vice Presidents, participated in a spirited discus- 
sion period which followed the practice arbitration. 


Yale Law School. Dean Wesley A. Sturges will hold a seminar 
on arbitration of which the main topics will be: the arbitral 
process and judicial process compared; various classes of arbi- 
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tration; arbitral provisions in commercial and labor contracts; 
enforceability and revocability; arbitral hearings and awards; 
and the enforcement and vacation of awards..... The Bul- 
letin for the Academic Year 1947-1948 announces the Frances 
Kellor Prize “for the most meritorious essay by a graduate stu- 
dent of the Law School on the use of arbitration in the prevention 
and settlement of disputes, preference being given to essays re- 
lating to the prevention and settlement of disputes in interna- 
tional affairs.” This special award honoring the AAA First Vice 
President is the first prize for an arbitration essay to be offered at 
Yale University. 


“Industrial Arbitration” at Graduate School of Business Adminis- 
tration, New York University. For the third year, a course is 
given during the 1947-1948 session by J. Noble Braden, AAA 
Tribunal Vice President. It will provide factual information on 
the settlement of industrial disputes and differences by arbitra- 
tion, and discuss various types of arbitration clauses in collective 
bargaining agreements, various rules of procedure and the 
preparation of cases and their presentation. Training in the 
actual process of arbitration will be afforded in a series of “work- 
shop” cases. 


Practice of Arbitration Observed at AAA Headquarters. The 
growing interest of students of various levels of education in 
the peaceful settlement of economic disputes is manifested by 
the large number of individual students and student groups 
who visit AAA’s headquarters at New York. They are given op- 
portunity to attend hearings and discuss with members of AAA 
staff various aspects of the practice of arbitration. Among other 
universities and colleges recently represented by such student 
visitors are Columbia, Yale, Fordham, Cornell, Amherst, New 
York University and City College of New York. 
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REVIEW OF COURT DECISIONS 
COMMERCIAL 


Enforcement of arbitration agreements is determined by the law of the forum 
ruled the Federal District Court, E. D. Wisconsin, in referring to arbi- 
tration a dispute for minimum royalties under a license agreement although 
that agreement provided for its interpretation by the laws of Illinois which 
do not recognize the enforceability of future dispute-clauses. Pioneer Trust 
and Savings Bank v. Screw Machine Products Co., 73 Fed. Supp. 578. 


Sales order with arbitration clause constitutes binding contract for arbi- 
tration when such order states it shall become a contract “only when signed 
and delivered by the buyer to the seller and accepted in writing by the 
seller, or when buyer has accepted delivery of the whole or any part of 
the goods herein described” and buyer unpacked part of goods delivered 
to him. Ramser v. Cohn-Hall-Marzx Co., 73 N. Y. S. 2d 210, Gavagan, J. 


Omission of words “by arbitration” in clause referring to association’s rules 
does not exclude recourse to arbitration when it amply appears that “such 
rules encompassed an arbitration between member and non-member of the 
association.” Arthur Herts & Co., Inc. v. General Cocoa Co., Inc., N. Y. L. J., 
October 30, 1947, p. 1099, Botein, J. 


Personal service of notice of intention to arbitrate is not necessary to the 
commencement of an arbitration proceeding; such service is necessary to 
preclude the party served from raising any issue as to the making of a 
contract to arbitrate, unless a motion to stay arbitration is made within ten 
days after service (sec. 1458(2) CPA). In re Buster Boy Suit Co., Inc., 
N. Y. L. J., October 10, 1947, p. 815, Pecora, J. 


Arbitration under the rules of different associations as provided in two sales 
contracts involving the same merchandise cannot be enforced against a 
so-called impleaded respondent to be consolidated before the same arbi- 
trator since such directive would necessitate a rewriting of one or the other 
contract as to the rules of arbitration included. Su-Ella Fashions, Inc. v. 
Brenda Modes, Inc., N. Y. L. J., October 25, 1947, p. 1025, Cohalan, J. 


Unfair competition in use of trade-name cannot be invoked for court’s equitable 
power to decree injunction when party expressly disclaimed before arbi- 
trator any desire that the arbitrator pass upon the issue of violation of 
rules of unfair competition and arbitrator clearly intended to decide only on 
the basis of priority of user of trade-name “Bub-o-Loon.” Bub-O-Loon, Inc. 
v. Brian Novelty Co., Inc., N. Y. L. J., October 24, 1947, p. 1007, McGeehan, J. 
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Notice of intention to conduct arbitration pursuant to sec. 1458 CPA con- 
stitutes waiver of rights to demand jury trial of issue of making of the 
contract. If claimant had proceeded by petition for order directing arbi- 
tration under sec. 1450 CPA, such right for jury trial would not be im- 
paired. Bendix Aviation Corp. v. Murray Oil Products Co., Inc., N. Y. L. J., 
November 21, 1947, p. 1404, Benvenga, J. 


Dramatists’ Guild’s refusal to appoint arbitrators upon the ground that neither 
of disputants was a member of the Guild and the agreement was not filed 
with the Guild, empowers court to appoint arbitrators on request despite 
the fact that respondent after service of papers joined the Guild and the 
latter expressed willingness to act. Such “change of heart .... smacks 
of a motive which might bring up the question of ‘undue means’ as de- 
fined in sec. 1482 CPA under which the court would be justified in setting 
aside an arbitration award.” Allen v. Delmar, N. Y. L. J., October 10, 
1947, p. 814, Dickstein, J. 


Arbitrator’s failure to adjourn a hearing on his own motion when none of the 
parties specifically requested such adjournment, does not constitute such 
misconduct as to justify a denial to confirm an award. General Dry Cleaners, 
Ine. v. Savins, N. Y. L. J., October 24, 1947, p. 1014, Nova, J. 


Interest on award was not granted by court since application of sec. 480 CPA 
(interest to be included in recovery) is limited to final judgments rendered 
in actions whereas arbitration is a special proceeding (sec. 1459 CPA). 
Williamson v. Panhandle Producing & Refining Co., Inc., N. Y. L. J., Octo- 
ber 15, 1947, p. 866, Botein, J. 


LABOR—MANAGEMENT 


Arbitration as to the “meaning and application” of the contract would include 
bona fide dispute on vacation pay since only “a frivolous or unconscionable 
claim or defense does not create a real dispute”. Clark Mills Co., Inc. v. 
Textile Workers Union of America, CIO, N. Y. L. J., October 16, 1947, 
p. 884, Hofstadter, J. 


“Request for arbitration within five days” on propriety of discharge of em- 
ployees is not a short statute of limitation but may be substantially com- 
plied with, such as by motion to compel arbitration. Rabinowitz v. Union 
News Co., N. Y. L. J., October 23, 1947, p. 988, Cohalan, J. 


Purchaser of employer’s business is not bound by the arbitration agreement 
between seller and employees’ union, particularly where the purchaser 
specifically refused to assume the liabilities of the seller under its agree- 
ment with the Union. Swift & Co. v. Internat. Union of Operating Engi- 
neers, Locals Nos. 30 and 30-A, A. F. of L., N. Y. L. J., November 26, 1947, 
p. 1475, Lumbard, J. 


Individual employment contract not providing for arbitration presents triable 
issue as to the making of a contract to arbitrate. Employee argued that 
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his complaint is predicated upon breach of his individual contract and not 
upon any breach of collective bargaining agreement whereas corporation 
claimed that employee was still bound by major contract since individual 
contract only modified collective bargaining agreement as to salary and 
time of employment. Kravitz v. Viola Knitting Mills, Inc., N. Y. L. J., 
October 11, 1947, p. 838, Nova, J. 


Exhaustion of remedies of adjustment has to be proven by union where col- 
lective bargaining agreement provided for arbitration only when contro- 
versy could not be settled by the other methods prescribed in the contract, 
namely submission of grievance to other party with a view to amicable 
adjustment and then to the grievance committee of Picture Frame Manu- 
facturers’ Association. At least “a reasonable and just excuse for non- 
performance” with those provisions should be offered. Picture Frame 
Workers Union, Local 18465, A. F. of L. v. Decorative Art and Mirror Co., 
Inc., N. Y. L. J., November 15, 1947, p. 1822, Steinbrink, J. 


Discharge for sub-standard quality or quantity of employee’s work under clause 
that it shall “be exercised by the employer in its sole judgment and dis- 
cretion . . . and shall not be the subject of grievance provisions or arbi- 
tration”, is not arbitrable issue since contract provides for wide discretion 
of employer which is not reviewable. M. P. Berglas Mfg. Co., Inc. v. Shadel, 
October 16, 1947, p. 890, Nova, J. 


Personal service of notice to institute arbitration is not necessary when con- 
tract provides for arbitration of all disputes by an arbitrator named in the 
contract. Personal service is only required in proceedings under section 1450 
C.P.A. United Culinary Bar & Grill Employees, Local 923, C. I. O. v. Schiff- 
man, 71 N. Y. S. 2d 160 (First Department). 


Propriety of dismissal of employees cannot be reviewed by arbitrators when 
contract expressly authorizes the employer to dismiss employees in connec- 
tion with changes in operations due to business exigencies and provided that 
the determination of the necessity for such dismissal “shall be in the sole 
discretion of the employer.” Oppenheim, Collins & Co., Inc. v. Display Union, 
Local 144, C. I. O., 73 N. Y. S. 2d 673, Gavagan, J. 
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The Settlement of Disputes between States concerning Rights to the 
Waters of Interstate Streams is the title of an article by Julius M. Fried- 
rich in Iowa Law Review, vol. 32 (1947), p. 244. 


Fifty Years of the Chamizal Controversy—A Note on International Ar- 
bitral Appeals, an article by Percy Don Williams, Jr. in Texas Law Review, 
vol. 25 (1947), p. 455, deals with the old dispute between the United States 
and Mexico on a small tract in a Channel of the Rio Grande. 


Permanent Court of International Justice. The Sixteenth Report for the 
period of June 15, 1939-December 31, 1945, recently published, includes like 
the previous reports a wealth of documentation, surveys and references, 
among them the bibliography on pacific settlement of disputes, p. 318. The 
digest of decisions of the court in application of the Statute and Rules since 
1933 affords valuable sources of interpretation of procedural provisions. 


International Transport and Communication, by Brig. Gen. Sir Osborne 
Mance, Oxford University Press: International Telecommunications (1943, 
90 pp., $1.00); International Air Transport (1944, 117 pp., $1.00); Inter- 
national River and Canal Transport (1944, 115 pp., $1.00); International 
Sea Transport (1945, 198 pp., $3.50). These valuable studies are issued 
under the auspices of the Royal Institute of International Affairs by an 
outstanding authority on communication problems. They afford excellent 
source material for further historical and technical studies. 


Constitutions, Electoral Laws, Treaties of States in the Near and Middle 
East, by Helen Miller Davis, Duke University Press, Durham, North Caro- 
lina, 1947, 446 pp., $5.00. This careful collection of official documentation 
on countries which are of increasing importance for the commercial interests 
of the United States will be most helpful since many documents have not 
been available in reliable translations. 


Practicing Law Institute. The monographs of this non-profit organiza- 
tion, sponsored by the American Bar Association, and intended primarily 
for the use of practicing members of the Bar, combine several series, of 
which the one on “Significant Developments in the Law During the War 
Years” is of specific interest. 


Settlement-of-Dispute Provisions in Axis Satellite Peace Treaties is the 
title of a document note by Martin Domke which appeared in the current 
issue of the American Journal ef International Law, vol. 41, p. 911-920. 


Federal Administrative Procedure Act and The Administrative Agencies. 
Proceedings of an Institute conducted by the New York University School 
of Law (630 pp., $7.50). This well documented and annotated volume in- 
cludes an historical introduction by Dean Arthur T. Vanderbilt, an analysis 
and critique of the Act and several articles by experts of the various federal 
agencies. 
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AGREEMENT RELATING TO THE RESOLUTION OF 
CONFLICTING CLAIMS TO GERMAN ENEMY AS- 
SETS SIGNED AT BRUSSELS ON DECEMBER 5, 1947 * 


ARTICLE 4 


If a dispute arises between two or more Parties with respect to the inter- 
pretation, implementation or application of the Agreement, such Parties shall 
endeavor by every means possible to settle such dispute by negotiation be- 
tween themselves, which may include the use of a mutually acceptable con- 
ciliator with such powers as the Parties in dispute may agree. If the dis- 
pute is not resolved within a reasonable time by such negotiation, the dispute 
shall be settled in the manner provided in Part VI of the Annex. 


ANNEX—ParT VI 
CONCILIATION 
Article 35 


In order to give effect to the provisions of Article 4 of the Agreement to 
which this is the Annex, a Panel of Conciliators consisting of seven members 
shall be established in the following manner: 


(i) Each Party which has signed the Agreement before the expiry of 
six months after its coming into force may, by written notice to the 
Secretary General of the Inter-Allied Reparation Agency, nomi- 
nate not more than three candidates for election to the Panel, and 
the Secretary General shall not accept any nomination after the 
expiry of that period. 

(ii) The Secretary General shall, by secret ballot, conduct an elec- 
tion of the Panel of Conciliators and only those Parties which 
have signed the Agreement before the expiry of six months after 
its coming into force shall be entitled to vote. 

(iii) Each Party shall be entitled to cast one vote in respect of each 
vacancy on the Panel. A Party shall not cast more than one vote 
for any one candidate. 

(iv) The seven candidates receiving the highest number of votes shall 
be elected to the Panel; provided that no candidate shall be elected 
who has not received the vote of at least two-thirds of the Parties 
voting, and provided that not more than two nationals of the same 
country shall be elected. 

(v) From the seven members of the Panel so elected, the Parties en- 
titled to vote, exercising one vote each, shall elect by secret ballot 
a President of the Panel by a majority of at least two-thirds of 
the votes cast. 





* See supra p. 309. 
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(vi) In case of the death or retirement of the President or any other 
member of the Panel, the vacancy shall be filled by vote of the 
then Parties. Each Party may nominate one candidate, and elec- 
tion shall be by a majority of at least two-thirds of the votes cast, 


Article 36 


Immediately upon its election the Panel shall formulate, for its internal 
organization and its work, such basic rules as it deems necessary. A fee 
therefor shall be paid to the members of the Panel by the Parties specified 
in sub-paragraph (ii) of Article 35 at a rate fixed by the Secretary General 
of the Inter-Allied Reparation Agency. 


Article 37 


A. If a dispute is not resolved within a reasonable time by negotiation 
as provided in Article 4 of the Agreement to which this is the Annex, a 
Party may request the President of the Panel of Conciliators referred to in 
Article 35 of this Annex to appoint from the Panel an Impartial Conciliator © 
who shall hear the Parties and may call for additional evidence. The Con- 
ciliator shall formulate a solution which is in his opinion the best pos- 
sible solution in the spirit of the Agreement, and the solution so formulated 
shall be binding upon the Parties concerned and final. 

B. The President shall, upon application of any of the parties in dispute, 
determine whether a reasonable time has elapsed before submission of the 
case to conciliation under Paragraph A of this Article; provided that a 
period of less than one year from the commencement of negotiations between 
the Parties in dispute shall not be considered a reasonable time for the pur- 
poses of this Paragraph. 


Article 38 


The question whether in the opinion of the secondary country, its national 
security requires the retention of property under sub-paragraph (iii) of 
Paragraph A of Article 13 of this Annex and sub-paragraph (iii) of Para- 
graph A of Article 24 of this Annex shal! not be subject to the procedure of 
conciliation. 


Article 39 


The Conciliator shall not be entitled to grant any modification of the 
obligation to make full payment in the currency of the secondary country 
within seven years after the date of the release as required by Article 14 of 
this Annex. 


Article 40 


Each Party in dispute shall pay to the Conciliator such fees and expenses 
as he may determine. Any such Party may request the President of the 
Panel to review the fees and expenses fixed by the Conciliator, or their 
allocation between the Parties. The decision of the President on the matter 
shall be final. 














PUBLICATIONS OBTAINABLE THROUGH THE 
AMERICAN ARBITRATION ASSOCIATION ® 


AMERICAN: 


Sturges: Commercial Arbitrations and Awards, pp. tose, $15.00 

Kellor: Arbitration in Action, pp. 412, $3.50 

Code of Ethies for Arbitrators 

Science of Arbitration; Arbitration as a Business i tiene Stake 
in Arbitration 

Commercial Arbitration Rules 

Kellor: American Arbitration, $3.00 (Summary p, 297; this Journal). 





Voluntary Labor Arbitration Rules 

A Guide to Labor Arbitration Clauses 
How to Select an Arbitrator 
Labor-Management Arbitration Letter 


INTER-AMERICAN: 


Kellor and Domke: Western Hemisphere Systems of Commercial 
Arbitration 

47 Questions and Answers 

Blue Book of Inter-American Commercial Arbitration 

Rules of the Inter-American Commercial Arbitration Commission 
(English and Spanish) © 

Monthly Bulletin 


CANADIAN-AMERICAN: 


Claxton, Commercial Arbitration under Canadian Law 
Canadian-American Commercial Arbitration Facilities—Rules of  Pro- 
cedure y 


INTERNATIONAL: 


International Year Book on. Civil and Commercial Arbitration, ed. by 
Nussbaum, pp. 418, $1.50 

Kellor and Domke: Arbitration in International Conbcdveting 

Practical Hints on International Commercial Arbitration, International 
Chamber of Commerce, Court of Arbitration 

Rules of Conciliation and Arbitration, International Chamber of Com- 
merce 

Foreign. Trade Arbitration Facilities and Services 

International Trade Bulletin (published since February 1947). 





* Unless otherwise noted, literature is available without charge. 





